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STATEMENT OF THE ISSUES 


This appeal challenges the constitutionality of Section 


700 of Title 18 United States Code, both on its face and as applied. 
The statute on its face provides: 

Whoever knowingly casts contempt upon any flag of the 

United States by publicly mutilating, defacting, de- 

filing, burning or trampling upon it shall be fined 

not more’ than $1000.00 or imprisoned for not more than 

one year, or both. 


The present case poses two main issues for the Court's 


consideration. 'Pirst, may the Government constitutionally impose 


penal sanctions upon an individual charged with wearing 2 shirt 

that resembles an American flag in an attempt to dramatize and 
communicate his particular dissatisfaction with the goals and methods 
of the House Un-American Activities Committee and his general dis- 
satisfaction with the social conditions of this country? Second, 


if such penal sanctions are constitutional, what is the permissible 


scope of conduct which such a statute may purport to prohibit, and 


how must such conduct be described? ae 4 
This CHWe Nel prnerucly Laas ae AU) 


a STATEMENT OF fe CASE 


Appellant Abbie Hoffman (hereafter "Hoffman") was arrested 
for violating Title 18, U.S.C. §700. He was convicted in the 
District of Columbia Court of General Sessions, Criminal Division, 
and sentenced to a fine of $100 or thirty days in jail. He appealed 
his conviction to the District of Columbia Court of’ Appeals, which 
affirmed the conviction. On December 2, 1969 this Court granted 
Hoffman's petition for review from that decision. 

Appellant is a well-known political activist and civil 
rights advocate. He has engaged in a great deal of civil rights 
activity in North Carolina, Alabama ana Mississippi from 1964 to 
1966 (Tr. 24). In 1966 appellant came to New York and opened the 
now-famous Liberty House, which sells craft items produced by poor 


blacks in the South (Tr. 25). 


K feefec? ACL. 
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Appellant has worked for peace candidates in political 


campaigns and has organized antiwar activities in the white community. 


Such work led to the organization of many peace demonstrations, 
including the march on Washington in October 1967 and the demon- 
strations at the National Democratic Convention in Chicago in 
August 1968 (Tr. 25). As a result of his Chicago activities 
appellant was subpoenaed to appear before the House Un-American 
Activities Committee (HUAC) on October 3, 1968 (Tr. 25). 

On October 3, 1968, at approximately 10:00 a.m., Hoffman, 
accompanied by ten or fifteen others and counsel, proceeded from 
the Congressional Hotel to the Cannon House Office Building (Tr. 26). 

While ascending the steps of the Cannon House Office 
Building, Hoffman was observed by three Capitol police officers to 
be attired in a shirt they believed to "closely resemble the 
symbols and designs of the American flag” (Tr. 4-5). There is no 
evidence that Hoffman or the others of his group were creating a 
disturbance, conducting themselves in a disruptive or boisterous 
manner, or acting in anything other than a peaceful way (entire 
transcript). There is no evidence that any substantial graup of 
onlookers was present at the time. The three police officers, 
observing Hoffman and having consulted with superiors and fellow 


officers (Tr. 5), approached him and proceeded to tear his shirt 


and place him under arrest (Tr. 26-27) (App., p. 2). 

The shirt in which Hoffman was attired at the time of his 
arrest was manufactured and sold commercially (Trial Exhibit 4). 
It had red and white stripes on front and back and on the lower 
sleeves; and there were white stars in a blue field on the shoulders 
and cuffs (Tr. 5-6, Ex. 4). There were two political buttons 
pinned to the front of the shirt. One of the buttons bore the 
legend "Vote Pig Yippie in '68"; the other “Wallace for President 
-- Stand Up For America” (Tr. 6). The record contains no evidence 
that the buttons were placed on the shirt by Hoffman either in the 
presence of the police officers, in public, or octenciea Hoffman 
wore the shirt as an expression of protest against the activities 
of the House Un-American Activities Committee (rr. 26). Hoffman 
also wore the shirt as a symbolic protect against “the state of 
affairs in this country" and as an affirmation of the tradition of 
freedom and liberty in which this country was founded (Tr. 31-32). 
He had worn the shirt a few days previously in New York City 
before a rally of 3,000 people and had expressed the same views 


(Tr. 38, 44-45). 


Hoffman was convicted of the charge of desecrating the 


American flag in violation of 18 U.S.C. §700, the Federal Flag 
Desecration Statute (App., p. 2). The conviction was based solely 


on the stipulation between counsel. The United States Attorney 
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calicad no witnesses on behalf of the prosecution, thereby relying 
solely on the aforementioned stipulation. The record is totally 
@evoid of any testimony on the question of whether Hoffman "knowingly 
[cas=] contempt upon any flag .... " It is clear, however, 

that Hoffman admits that the shirt he wore on October 3, 1968 

res< bles an American flag and that the shirt was worn to 


sym>olically protest the actions of the House Un-American Activities 


Committee (Tr. 26). 


ARGUMENT 

The present case poses two main issues for the Court's 
consideration. Pirst, may the Government constitutionally impose 
pene? sanctions upon an individual charged with wearing a shirt 
that resembles an American flag in an attempt to dramatize and 
com-~nicate his particular dissatisfaction with the goals and 
meti.cis of the House Un-American Activities Committee and his 
generil dissatisfaction with the social conditions in this country? 


Second, if such penal sanctions are constitutional, what is the 


perm: ssible scope of conduct which such a statute may purport to 


prohibit, and how must such conduct be described? 
The statute at issue herein is unconstitutional on its 
face for the following reasons: 


(a) The statute is overbroad and therefore constitutionall 


protected conduct may be, and in the case at hand, has*been, swept 


within its ambit. 

(b) The statute is vague and iioreniioe: it fails to 
inform the public of the scope of its proscription. 

(c) The statute also fails to provide adequate standards 
for its administration and enforcement, and is craretore subject 
to arbitrary and discriminatory application. 

The statute at issue herein was not meant to prohibit 
passive conduct of the type engaged in by appellant. Rather, it was 
directed at physical acts of destruction of an actual flag. 

Furthermore, even if the statute at issue herein were 
narrowly and precisely drawn, it could not constitutionally pro- 
scribe the appellant's activity. To the extent that communicative 
activity does not impinge upon substantial government interest, 
it may not be suppressed. Hoffman's conduct demonstrably did not 


impinge upon a substantial governmental interest. 


POINT I 
APPELLANT'S ACT OF PUBLICLY WEARING A 


SHIRT DEEMED TO RESEMBLE THE FLAG OF 
THE UNITED STATES IS NOT THE TYPE OF 


CONDUCT PROSCRIBED BY 18 U.S.C. §700 
Appellant, by simply wearing in public a shirt deemed 
to resemble an American flag, did not violate 18 U.S.C. §700. The 


express language of the statute, as well as its underlying 
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legislative history make it evident that to constitute an offense, 


there must be a physical act of intentional dishonor or destruction 


against the flag of the United States. 
1. Physical Act of Dishonor or Destruction 
The statute in question, 18 U.S.c. §700, provides 
as follows: 
(a) whoever knowingly casts contempt upon any flag of 
the United States by publicly mutilating, defacing, 
Gefiling, burning, or trampling upon it shall be .... 


It is patently obvious from a reading of the statute that nowhere 


is there @ proscription against wearing the flat itself or an 


article of clothing deemed to resemble the flag?/ Each of the 


enumerated types of offensive conduct -- mutilating, defacing, 
Gefiling, burning and trampling upon -- when read in their ordinary 
sense, relate to physical acts of contempt or destruction. It may 
be contended that "defiling" covers the wearing of a flag, but 
used in the context of the physical acts of the statute, this 
argument fails. Under the rule of ejusdem generis, it would seem 
reasonably clear that the word "defile" must be interpreted in its 
sense of physical mistreatment. See Webster's Third International 
Dictionary 592. Thus, the contemptuous acts must be acts of physical 
l/ 

C£. the language of the District of Columbia Flag Desecration 


Statute, D.C. Code, §22-3414, which is broad enough to cover 
the display of the flag in this fashion. 
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destruction. 
The legislative history of the Federal Flag Desecration 
Statute confirms this interpretation. Its proposal and adoption 
were occasioned by a rash of public flag-burning incidents by 
American citizens as a form of opposition to the Vietnam War. 
Sen.Rep. No. 1287, 90th Cong., 2d Sess., 1968 U.S. Code Congressiona 
and Administrative News 2293, 2294; Hearings on H.R. 271 Before 
Subcom. No. 4 (1967). The Senate Report accompanying passage of 
the new legislation -- focusing upon the types of conduct pro- 
scribed -- states: 
The bill does not prescribe orthodox conduct , . . The 
bill does prohibit public acts of physical dishonor or 
destruction of the flag of the United States. The 
language of the bill prohibits intentional, willful, 
not accidental or inadvertent public physical acts of 
desecration of the flag. Utterances are not proscribed. 
Specific examples of prohibited conduct under the bill 
would include casting contempt upon the flag by burning 
or tearing it and by spitting upon or otherwise dirtying 
it. (Emphasis supplied) 
Sen.Rep. No. 1287, supra. 
The conclusion that Congress intended to 'proscribe only 


physical acts against the flag finds additional support in the 


House debate on the bill. In explaining the proposed legislation 


to his colleagues, Congressman Rogers of Colorado, the co-sponsor 


of the bill, made the following statement: 


[The bill] seeks only to protect from physical dishonor and 
public destruction of the symbols of our Nation -- its 
liberties and ideals. 


The bill does not prohibit inflammatory or defamatory 

statements directed toward the flag. The bill is 

limited to physical attacks upon the flag .... 
(113 Cong. Rec. No. 97, H.7495-96) 
Wearing clothing that resembles the stars and stripes is certainly 
a passive act and not the physical attacking of the flag that is 
the subject of the statute. If Congress had wanted to outlaw the 
wearing of the flag, it could have done so by constructing the 
necessary language, as in D.C. Code, §22-3414. 

In the foregoing connection, it should be emphasized 
that the evidence that two political buttons were pinned to 
appellant's shirt at the time of his arrest does not supply proof 
of the element of physical mistreatment. The record contains no 
evidence that the appellant pinned the buttons on the shirt in 
public or otherwise, which -- if the fastening were the physical 
act relied upon -- would be required to establish the offense 
under the statute. Purthermore, the record indicates that the 
police officers made the arrest upon their observations of 
Hoffman's shirt alone, and not the fact that there were buttons 


attached to it. 


2. There is no evidence that Hoffman "knowingly" 


cast contempt upon the flag of the United States 


Nowhere in the record of the trial is there any 


evidence that. the conduct of appellant amounted to a knowledgeable 


attempt to cast contempt upon the flag. In fact, the only evidence 


concerning Hoffman's intent was his own testimony, in which he 
stated that he had meant to protest the social conditions within 
the country; there is nothing to substantiate the charge that 
his intent was to criticize the flag of the United States. 

It should be noted that, in its Spinto. ES District 
of Columbia Court of Appeals also failed to find ine this require- 
ment had been met. In fact, the Court of Appeals stated that 
Hoffman was charged with mutilation of the flag (which is 
true, see App. p. 1), and then concluded that such mutilation 
amounted to dishonor and contempt for the flag (Opinion, pp. 4-5; App 
pp.8-9). There was no mention of knowledge or intent to @ishonor 


or cast contempt upon the flag 


POINT If 
THE STATUTE ON ITS FACE AND AS APPLIED 
ABRIDGES FREEDOM OF SPEECH AS GUARANTEED 
BY THE FIRST AMENDMENT 
Hoffman's simple act of wearing a shirt which resembled 


an American flag was an act of symbolic speech. Hoffman, by 


this passive act (as passive as wearing a black armband or, for 


that matter, carrying a flag on a staff), was attempting to 


dramatically communicate his dissatisfaction with the social 
conditions existing within this country. His action was not only 


capable of being understood by others as a form of communication; 


it was unmistakable. See generally Note, Symbolic Conduct, 68 
Colum.L.Rev. 1091, 1109-17 (1968). Aside from its communicative 
impact, Hoffman's act had no independent significance. Moreover, 
the statute in question is itself aimed solely at communicative 
conduct; it prohibits only those public acts against the flag 
which “cast contempt” upon it. Its sole purpose is to censor 
ideas deemed unacceptable and contrary to the popular mind. As 
an act of communication, Hoffman's action falls within the ambit 
of the protection afforded by the First Amendment. 
A. The power of Mass Media 

Traditionally, we have accepted the doctrine of 

John Stuart Mill that ideas must be permitted to compete freely in 


the marketplace in order for truth and reason to prevail. See, 


On Liberty, Essential Works of John Stuart Mill (1965); Abrams _v. 


United States, 250 U.S. 616 (1919). 

In recent days, however, there are those who have con- 
tende@ that the intellectual free market of Mill is as moribund 
as the economic free market of Adam Smith. Each was killed, they 
assert, by accretions of competitive power which destroyed the 
ability of smaller units to compete effectively. Herbert -Marcuse, 
a leading critic of the marketplace of ideas concept, has 


written: 


The underlying assumption is that the established 
society is free, and that any improvement, even a 
change in the social structure and social values 
would come about in the natural course of events, 
prepared, defined, and tested in free and equal 
@iscussion, in the open marketplace of ideas. .. .- 


* * * * 


With the concentration of economic and political 
power and the integration of opposites in a’ society 
which uses technology as an instrument of domination, 
effective dissent is blocked where it could freely 
emerge: in the formation of opinion, in information 
and communication, in speech and assembly. 


Marcuse, Repressive Tolerance in a Critique of Pure 
Tolerance, 92-97 (1965) 

Marcuse's reasoning is seductive and his criticisms 
cannot be lightly dismissed. According to Marcuse, the dissenter 
who cannot afford access to television time or space in a mass 
periodical is simply not able to gain the attention necessary to 
communicate effectively with masses of people and is therefore 


shut out from effective participation in the marketplace of ideas. 


In fact, we have witnessed a distressing trend toward oligopolistic 


control of mass organs of communication. See, generally, Rucker, 


The First Freedom (1968). Few persons can hope to surmount the 
economic barriers which bar many persons from access to the mass 
media. Barron, Access to the Press - A New First Amendment Right, 
80 Harv.L.Rev. 1641 (1967). 

However, a people steeped in the traditions of democracy, 


a people dedicated to the principle that truth and reason will 


prevail so long as ideas may be freely transmitted, have intui- 
tively responded to the danger posed by the problem of inadequate 
access to the mass media by evolving new, more dramatic forms of 
communication, which not only possess a greater impact upon the 
persons in the immediate vicinity, but also, and even more 
importantly, unlock the key to the mass media as well. Unless 
such intellectual “pump-priming" as wearing a shirt that resembles 
a flag is protected and encouraged, the contentions of critics 
such as Professor Marcuse that the free market in ideas is nothing 
more than a romantic myth, will contain the truth. 
B.' The Ascendancy of Visual Communication 

The invention of the printing press ushered in a 
revolution in communications which became the primary vessel for 
informing and influencing the western world. However, the primacy 
of the printed word has been challenged in the second half of the 
twentieth century by the dramatic rise of visual communication. 
Commentators such as Marshal McLuhan2/ have chronicled the rise 
of visual communication to a position of ascendancy and its con- 
current impact upon the transmission of ideas. McLuhan's axiom 
that "the medium is the message” is a shorthand statement of the 


principle that the form in which a communication is couched has 


2/ wetuhan, Understanding Media (1964); Lacy, Freedom and 
Communication (1961). 


as great an impact upon its efficacy as does the communication's 
content. If, in fact, “the medium is the message", or at least 
an important ingredient of the message, the courts have the 


responsibility to insure that new, visual forms of communication 


receive the protection to which they ere entitled. 


The Supreme Court has not hesitated to accord protection 
to newly evolved forms of visual communication. Mr. Justice 
Clark, writing for the Court in Joseph Burstyn, Inc. v. Wilson, 
343 U.S. 495 (1952), held that motion pictures were entitled to 
First Amendment protection. He stated: 

It cannot be doubted that motion pictures are a 
significant medium for the communication of 
ideas . . . We conclude that expression by means 
of motion pictures is included within the free 
speech and free press guaranty of the First and 
Fourteenth Amendments. (Id. at 501-502) 

This Court should be alert to the communications revolu- 
tion now occurring on its doorstep and accord protection to the 


newly evolving, nonviolent forms of visual idea transmission. 


C. Symbolic Speech Should be Granted First 
Amendment _ Protection 


The Supreme Court of the United States has long 
recognized that forms of communication other than conventional 
verbal communication belong in the category of “speech" as used 
in the First Amendment. A wide range of symbolic behavior has 


been granted First Amendment protection. For example, peaceful 
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labor picketing, Thornhill v- Alabama, 310 U.S. 88 (1940); civil 
rights sit-ins, Garner v- Louisiana, 368 U.S. 157 (1961); 
litigation of civil rights cases, N.A.A.C.P. v. Button, 371 U.S. 
415, 428-31 (1965); at least, arguendo, draft card burning, 

United States v. O'Brien, 391 U.S. 367, 376 (1968); wearing of 
black armbands, Tinker v. Des Moines Independent Community School 
District, 89 $.Ct. 733 (1969). See also, Edwards v. South Carolina 


372 U.S. 229 (1963); Cox v. Louisiana, 379 U.S. 536 (1965); 


Joseph Burstyn, Inc- v- Wilson, 343 U.S. 495 (1952); Adderly v- 


Plorida, 385 U.S. 39 (1966) 27 


From these cases has emerged a distinction between 
“pure” speech, encompassing the more traditional forms of idea 
transmission such as speech making, writing and pamphleteering, 
ana “symbolic” speech, encompassing newer forms of idea trans- 
mission such as picketing, sit-ins, pantomimes, and the destruc- 
tion of symbolic objects. Therefore, a basic distinction has 
emerged between communication effected by verbal transmission of 


ideas and communication effected by non-verbal, visual methods 


NNN 
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The Supreme Court has also recognized the fact that there is 
some conduct which is, in a sense, incidental to the exercise 
of free speech, but which deserves the protection of the 
First Amendment insofar as such conduct is essential to 
making the speech as effective as possible. See, €.g-, 

Saia v. New york, 334 U.S. 558, 561 (1948) [ban on loud- 
speakers invalidated because they are “indispensable 
instruments of effective public speech. - - It is the way 
people are reached". ] 


of idea transmission. It is respectfully suggested that such a 
distinction does not serve this Court in resolving the difficult 
question of how best to preserve the free transmission of ideas. 
To distinguish between symbolic and non-symbolic communication 


is to erect a wholly arbitrary boundary. 


Since all communication is basically symbolic, it must 


be determined what form of symbolic traffic in ideas, that is 
communication, may be suppressed. Note, Freedom of Speech - 
Desecration of National Symbols as Protected Political Expression 
66 Mich.L.Rev. 1040 (1968). In attempting to answer that extra- 
ordinarily difficult question, it would be appropriate to 
investigate the following: 


1. Did the conduct in question have a secondary 
effect apart from the communication of ideas? 


2. Do the secondary effects of the act of communica- 
tion impinge upon a substantial government 
interest? 

If the sole effect of a person's conduct is the 
transmission of ideas, such conduct should be absolutely pro- 
tected from government regulation. However, if a person's act 
has a substantial secondary effect, then appropriate regulation 
may be in order. 

In its continuing discussion of these issues, the 


Supreme Court of the United States has recognized that some 


conduct contains both "speech" and "non-speech" elements. 
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See United States v. O'Brien, supra, at 376-77. It is in 


respect to this dichotomy that the above two questions have 
been used to determine whether the conduct in question falls 
within the guarantees of the First Amendment. The government 
has argued that no conduct is not entitled to the same degree 
of protection as free speech (Government's Brief, District of 


Columbia Court of Appeals, p. 9), quoting from Cox v. Louisiana, 


We emphatically reject the notion . .. that the 

Pirst and Fourteenths afford the same kind of 

freedom to those who would communicate ideas by 

conduct such as patrolling, marching and picketing 

on streets and highways, as these amendments afford 

to those who communicate ideas by pure speech... . 
The District of Columbia Court of Appeals accepted this notion. 
(District of Columbia Court of Appeals Opinion, App. p.7) 

This view, however, that all conduct should be placed 
in a category separate from pure speech is too restrictive. 
Some conduct, for example, the sign language used by deaf 
people, or even a simple nodding of the head. Moreover, it is 
important to note that the balancing test usually pitted the 
individual's right to speak against a regulation aimed 
specifically at conduct. When the purpose of the legislation, 


in actuality, has been censorship, there has been no hesitation 


to strike down such seemingly valid legislation by looking 


behind the statute to see that its true effect was to stifle 
free expression and communication of ideas. See, e€.g., 
Schneider v. State, 308 U.S. 147 (1939), where city ordinances 
prohibiting the distribution of handbills on the street and 
requiring a permit for canvassing to be issuec by police were 
in dispute. The court stated, at page 161: 


In every case, therefore, where legislative abridge- 
ment of the [First Amendment] rights is asserted, 
the courts should be astute to examine the effects 
of the challenged legislation. Mere legislative 
preferences or beliefs respecting matters ‘of public 
convenience may well support regulation directed at 
other personal activities, but be insufficient to 
justify such as [they tend to diminish] the exercise 
of rights so vital to the maintenance of democratic 
institutions. 


in Cantwell) v. Connecticut, 310 U.S. 296 (2940), the Court 
stated; at page 308: 


When clear and present danger of riot, disorder, 
interference with traffic upon the public streets, 
or other immediate threats to the public safety, 
peace, or order appears, the power of the’ state to 
prevent or punish is obvious. Equally obvious is 
it that a state may not unduly suppress free 
communication of views, religious or otherwise, 
under the guise of conserving desirable conditions. 


It is respectfully submitted, however, that Hoffman's 
conduct was of a nature clearly distinguishable from the 
categories outlined in these two cases and Cox v. Louisiana, 


eee 


supra. Rather, his conduct was strikingly similar to that 


aiscussed and approved in Tinker v. Des Moines Independent 
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School District, 89 S.Ct. 733 (1969). In that case petitioners, 

who were school children, wore black armbands to school to express 
their opposition to the war in Vietnam. In holding their suspension 
from school by the local school board invalid, the Supreme Court 


recognized the necessity, within the context of the importance of 


the maintenance of school discipline for the learning process, of the 


application of standards for aetermining acceptable speech-related 
conduct stricter than those which would normally apply on city 
streets or at public meetings. However, the court stated that the 
wearing of armbands ”. . . was closely akin to 'pure speech’ which, 
we have repeatedly held, is entitled to comprehensive protection 
under the Pirst Amendment." Tinker v. Des Moines, supra, at 736. 

The similarity between the conduct involved in Tinker and 
that involved in the present case distinguishes them from the type 
of conduct, as specified in Cox v. Louisiana, supra, which is subject 
to regulation. The difference between the act of wearning an article 
of clothing and the act of parading in the streets is vast; the 
governmental interest in the former is negligible or non-existent, 
in terms of the control of actual physical conduct, compared to that 
of the latter. The court further stated, in Tinker, supra, at 737: 

The school officials banned and sought to punish petitioners 


for a silent, passive expression of opinion, unaccompanied 
by any disorder or disturbance on the part of petitioners. 


(Emphasis supplied) 


Thus Hoffman's conduct in wearing a shirt that resembled 


an American flag, which act was certainly "a silent, passive expressio: 
of opinion", differs significantly from that type of conduct which 

is usually subject to regulation because it contains both "speech" 

and "“nonspeech" elements. In effect, there were no "nonspeech" 


elements in Hoffman's act. 


D. The Government of the United States Cannot Prohibit 
Symbolic, Nonviolent Conduct towards the flag in 
Violation of the First Amendment 


Both the Government and the District of Columbia Court 
of Appeals have stated that the Government has the right to pass 
legislation to protect the flag of the United States. The concept 
stressed most is that the flag, as a symbol of the ideals upon which 


the United States was founded, serves the necessary and proper 


4 


function of promoting and maintaining loyalty to the United States. 


4/ 


It is interesting to note that the Government. in its brief for 
the District of Columbia Court of Appeals, quoted Adolf Hitler 
on the power and importance of a flag to rally masses of people. 
(App., p. 4). It should be remembered that the flag of his 
National Socialist Workers Party (the Nazi Party), became the 
national flag of Germany; thus, a flag symbolizing only one 
political philosophy became the only flag of the nation just as 
the Nazi Party became the sole political party. In Germany too 
during that period of totalitarianism, the forms of respect to 
the flag were demanded of every citizen, and desecration was out- 
lawed. In the United States, however, the flag is said to 
represent the freedoms of the country, including the freedom to 
differ politically; it is not the flag of one party or one 
political philosophy. The District of Columbia Court of Appeals 
might have one believe differently: 


consistently held that a [legiclative] 
purpose to encour2cse reverence and respect fur the flag, or to 
foster iotism and national unity -- while in the legitimate 
puskic inc -- is not sufficient ground to constitutionally 
restrict individual exeression. West Virginia Board of Edvcation v. 
Barnette. 319 U.S. 624 (1943) [compulsory flag saivte]; Baggett v. 
Bullitt, 377 U.S. 360 (1964) [loyalty oaths]. See also, Taylor v. 
Mississipoi, 319 U.S. 583 (1943). 

West Virginia Board of Education v. Barnett2, Supra, 
the Supreme Court held that a compulsory flag salute was unconctitu- 
tional as violative of Pirst Amendment rights. Mr. Justice Javkson, 

2jority, articulated the principle 
the flag constitutes "speech" 
ndnent : 
oust that, in connection with the 
: form: of utterance. Syrbolism is limit: 
way of communicating ideas. The 
“smbpolize some system, idea, institution, or 
2 short cut from mind to mind . . . Syrbols 


convey political ideas just 2s religious symbols 
theological cnes. (Id. at 632) 


(Pa. 4 continced) 


the use of the word ‘defile' in the swboje 

intended to include public conduct which bring 
@ upon the flag by its use for an unpatriotci 
Arie 


Court of Appeals Opinion, App. p. 9) 


-21- 


The Court felt that an individual could no more be forced 
to go through the motions of saluting the flag than he could be 
compelled to make any verbal communication. West Virginia Board of 
Education, supra, at 632-34. This necessarily implies the opposite 
as well -- that such a communication relating to the flag could not 
be prohibited. Since symbolic conduct towards the flag was granted 
First Amendment protection as a form of communication, such protec- 
tion could not be limited only to the communication of favorable 
ideas. 

In rejecting the notion that promotion of loyalty and 
national unity through enforced respect for the flag was of such 
substantial governmental interest to override the free speech 
guaranty, Mr. Justice Jackson stated: 


There is no mysticism in the American concept of the State 

or of the nature or origin of its authority . . - The case 

is made difficult not because the principles of its decisions 
are obscure, but because the flag involved is our own. 
Nevertheless, we apply the limitations of the Constitution 
with no fear that freedom to be intellectually and spiritually 
diverse or even contrary will disintegrate the social 
organization. 


* * * * 


If there is any fixed star in our constitutional constella- 
tion, it is that no official, high or petty, can prescribe 
what shall be orthodox in politics, nationalism, religion, 
or other matters of opinion, or force citizens to confess 
by word or act their faith therein. If there are any cir- 
cumstances which permit an exception, they do not now 
occur to us. 

West. Virginia Board of Education, supra, at 641-42. 
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To prohibit citizens from expressing unorthodox views, or 
to prevent them from confessing a lack of faith in orthodox politics 
or nationalism by word or act (as 18 U.S.C. §700 is designed to do) 
is likewise to be considered an abhorrent doctrine. The fact that 
flag wearing is in some metaphysical way an affront to the symbolic 
sovereignty of the nation cannot and should not form a basis for 
punishment. For, if we concede that there are certain political 
symbols which are above Gesecration, we open the door to drastic 
suppression of our right to criticize the seater 

The Supreme Court has subsequently explicitly noted that 
the governmental interest in Barnette, supra, (the promotion of 
loyalty and patriotism) wes not substantial enough to warrant the 
coercion of certain kinds of conduct, nor the prevention of conduct 
running counter to that interest. In Dennis v. United States, 341 


U.S. 494 (1951) the Court stated: 


s/ 


That the contemptuous acts against the flag as delineated by the 
statute are symbolic expressions of criticism against the United 
States was understood even by the authors of the statute in the 

House of Representatives. As Mr. McClory, 2 sponsor of the bill, 
phrased it: 


You can publicly burn a picture of the President. That 
means that you are violently, even contemptuously opposed 
to the President -- or his policies. But to publicly burn 
the flag is to denounce and attack the Nation itself -- 
the system under which our rights and liberties are 
secured. 

(113 Cong.Rec. H. 7497 [June 20, 1967]) 
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We . . . note that many of the cases in which this Court 
has reversed convictions by use of this [the clear-and- 
present-danger test] or similar tests have been based on 
the fact that the interest which the State was attempting 
to protect was itself too insubstantial to warrant re- 
striction of speech. In this category we may put such 
cases as Schneider v. State, 308 U.S. 147 (1939); 
Cantwell v. Connecticut, 310 U.S. 296 (1940); Martin v. 
Struthers, 319 U.S. 141 (1943); West Virginia Board of 
Education v. Barnette, 319 U.S. 624 (1943)... . 

(Id. at 508) 


E. The District of Columbia Court of Appeals 
Incorrectly Applied the Balancing Test to 
Hoffman's Conduct 


The District of Columbia Court of Appeals referred in 
its opinion (App., pp. 7-8) to the criteria for the balancing test as 
precisely stated in United States v. O'Brien, supra, at 376-77: 
. . .{wJe think it clear that a government regulation is 
sufficiently justified if it is within the constitutional 
power of the Government; if it furthers an important or 
substantial government interest; if the governmental in- 
terest is unrelated to the suppression of free expression; 
and if the incidental restriction on alleged First 
Amendment freedoms is no greater than is essential to 
the furtherance of that interest. 

An accurate reading of this passage indicates that all of these 


conditions must be met before conduct which contains both "speech" 


and “nonspeech" elements can be limited to the detriment of First 


Amendment rights. The Court of Appeals, however, hela only that 


the Government had a "substantial, genuine and important interest 
in protecting the flag from public desecration by contemptuous 


conduct". (Opinion, App., p- 7). However, as was mentioned above, 


such a purpose has been held to be insufficient to restrict exercise 
of First Amendment rights, since it woulda be a prescription for 


“what shall be orthodox in... nationalism... .- West 


Virginia Board of Education, supra, at 642. 


The Supreme Court of the United States, in Halter v.- 


Nebraska, 205 U.S. 34 (1907) did not in any way limit conduct, as 


political symbolic speech, toward the flag, as the opinion of the 
District of Columbia Court of Appeals would seem to indicate. That 
case simply upheld the constitutionality of a state statute which 
made it an offense to place a representation of the flag of the 
United States on articles of merchandise for purposes of advertising. 
It is simply an application of the well-established principle, in 
nowise here involved, that commercial advertising is not the type 
of speech entitled to Pirst Amendment protection. Valentine v. 
Chrestensen, 316 U.S. 52 (1942). Indeed, it is notable that the 
Pirst Amendment was never discussed in the Halter case. Furthermore, 
the irrelevance of the Halter case to the issues involved in the 
Pederal Plag Desecration statute was recognized by the Attorney 
General in his comments to the Senate Judiciary Committee in respect 
of the statute. 1968 U.S. Code Congressional and Administrative News, 
90th Cong., 2d Sess., 2295, 2297. 

Purthermore, the District of Columbia Court of Appeals 


seems to have completely ignored one of the criteria considered 
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vital in United States v. O'Brien, supra, for the balancing test, 
viz., the governmental interest must be unrelated to the suppression 
of free expression. It is clear that the very purpose of the 
statute is aimed at a regulation of expression in that the statute 
outlaws destruction of the flag only under circumstances expressive 
of contempt. The statute in question in O'Brien, on the other hand, 
was found by the Supreme Court to further an important governmental 
interest unrelated to the suppression of expression, namely, the 
smooth functioning of the Selective Service System in the Govern- 
ment's effort to maintain a standing army. The Court, in O'Brien, 
at page 382, stated: 

The case at bar is therefore unlike one where alleged 

governmental interest in regulating conduct arises in 

some measure because the communication allegedly integral 

to the conduct is itself thought to be harmful. In 

Stromberg v. California, 283 U.S. 359 (1931), for example, 

this Court struck down a statutory phrase which punished 

people who expressed their ‘opposition to organized 

government' by displaying ‘any flag, badge, banner, or 

device.’ Since the statute there was aimed at suppression 

of communication, it could not be sustained as a requia- 

tion of non-communicative conduct. See also NLRB v. Fruit 

& Vegetable Packers Union, 377 U.S. 58, 79 (concurring 

opinion) (1964). (Emphasis supplied) 
See also, Near v. Minnesota, 283 U.S. 697, 711-12 (1931) - 

The Court, in O'Brien, also recognized qualities of draft 


card burning that are not present in either the conduct of the 


defendant or in an act of flag burning. In O'Brien, the Court 


emphasized that the statute on its face dealt with conduct having 
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no necessary connection with speech; that there was nothing 
“necessarily expressive” about the prohibited conduct (391 U.S. 


at 375): and that the statute did not “distinguish between public 


and private destruction” and did not "punish only destruction engaged 


in for the purpose of expressing views." (391 U.S. at 382) . 

There is present in the Federal Flag Desecration statute 
all of these elements, the absence of which were deemed by the 
O'Brien court to save the statute there involved from unconstitu- 
tionality on its face. The conduct prohibited by the statute is 
"necessarily expressive” -- for it is only destruction which "casts 
contempt" upon the flag which is an offense; the statute does dis- 
tinguish between “public” and "private" destruction (it is only 
the former, which is communicative, that is punishable); and, like 
the situation involved in Stromberg v. California, 283 U.S. 359 
(1931), the statute does “punish only destruction engaged in for the 
purpose of expressing views" (contempt for national symbols) - 

Only one case dealing with an issue similar to the one 
involved here has reached the Supreme Court. In Street v. New York, 
89 S.Ct. 1354 (1969), the Court, in a 5-4 decision, held unconstitu- 
tional a New York statute making it a crime to "publicly . . . cast 
contempt upon [an American flag] by words or acts". The majority, 
per Harlan, J., based its decision on the fact that the statute was 


overbroad in that it definitely limited speech by including the 
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prohibition of contemptuous words. The majority thus avoided ruling 
on two objections raised by the appellant in thet case which are 
strikingly similar to objections which Hoffman raises in the case 
at bar, namely (a) that the statute was vague and imprecise because 
it dia not define the conduct which it forbade, and: (b) New York 
coulda not punish someone who publicly destroyed or damaged the 
American flag as a means of protest. Street v. New! York, supra, at 
1360. However, the court did conclude: 

We have no doubt that the constitutionally guaranteed 

“freedom to be intellectually . . . diverse and even 

contrary" and the "right to differ as to things that 

touch the heart of the existing order," encompass the 

freedom to express publicly one's opinion that our flag, 

including those opinions which are defiant or con- 

temptuous. (89 S.Ct. at 1366) 


Since Hoffman's conduct was obviously the expression of 


his opinion -- not of the flag, but of the social conditions existing 


within this country -- it appears that that conduct especially 


s/ 
o/ 
deserves the protection of the First Amenazent. 


&/ 
Mr. Justice Fortas' dissent in Street v. New York, supra, 
1377-78, noted that First Amendment protection does not always 
apply to conduct, "even if clearly for serious protest purposes." 
However, his dissent was centered upon the right of the govern- 
ment to avert danger and to avoid obstruction of public thorough- 
fares which might occur if protesters were allowed to burn flags 
or even articles of clothing in the middle of the street or 
sidewalk. That type of conduct, of course, is not the kind of 
conduct engaged in by Hoffman. 


Appellant Hoffman's Speech did Not Produce a 
Clear and Present Danger to Public Safety or 


Order 


Under other Supreme Court decisions, Hoffman's con- 
viction can withstand constitutional serutiny only if his speech 
were of such nature and made in such circumstances, as to create 


a "clear and present danger" of substantive evil to society. 


Schenck v. United States, 249 U.S. 47, 52 (1919). The Government 


might contend that, in view of the tendency of some people to grow 
violent when they see the flag desecrated, the statute reasonably 
restricts speech so as to prevent potential breaches of speech. 

But it is now well settled that arousal potential of the foregoing 
type is not sufficient ground for the restriction of political 
expression. Addressing itself to this very issue in Terminiello v. 
Chicago, 337 U.S. 1 (1949), the Supreme Court declared, at pages 
4-5: 


. . . @ function of free speech under our system of government 
is to invite dispute. It may indeed best serve its high 
purpose when it induces a condition of unrest, creates 
aissatisfaction with conditions as they are, or even stirs 
people to anger. Speech is often provocative and challenging. 
It may strike at prejudices and presumptions and have profound 
unsettling effects as it presses for acceptance of an idea. 
That is why freedom of speech. .- - is . . . protected 
against censorship or punishment . - - There is no room under 
our Constitution for a more restrictive view. For the 
alternative would lead to standardization of ideas either 

by legislatures, courts, or dominant political or community 
groups. 


In more recent Supreme Court cases, the principle has 
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evolved that a high degree of arousal potential does not justify 
restricting expression unless violence is actually threatened and 
sufficient police are not available to control Cheuctecarrence 
which might occur. If the state can preserve order by controlling 
the response, thereby permitting communication of the idea rather 
than suppressing it, it has a duty to do so. 

The cases of Cox v. Louisiana and Edwards v. South Carolina 
both supra, are illustrative of this principle. In Cox, 2 group of 
2,000 civil rights demonstrators conducted a protest march to the 
Baton Rouge, Louisiana courthouse where they sang yma and 
listened to a civil rights speech. In response to the "muttering 
and grumbling" of onlooking whites, the police Panos the group 
and arrested its leader, charging him with breach of the peace. 

The court held that this interference with the expression of a 
political grievance constituted a violation of the right of free 
speech, since there was no evidence that violence was actually 
threatened by the demonstrators or the onlookers, and since 
sufficient police were available to control any disturbance which 


might have occurred. In Edwards, the court reversed a breach of 


peace conviction based on conduct similar to that involved in Cox 


because the protesters had been "convicted upon evidence which 
showed no more than that the opinions which they were peaceably 


expressing were sufficiently opposed to the view of the majority of 
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the community to attract 2 crowd and necessitate police protection." 
372 U.S. at 237. See also, Henry v. City of Rock Hill, 376 U.S. 776 
(1964). C£. Adderly v- Florida, supra. 

In both Edwards and Cox the Supreme Court distinguished 
Feiner v. New York, 340 U.S. 315 (1951), which is at the other end 
of the spectrum. In Feiner, two policemen were faced with a crowd 
which was "pushing, shoving and milling around" (340 U.S. at 317); 
at least one member of the crowd "threatened violence if the police 
aid not act” (340 U.S. at 317); and "the crowd was pressing closer 
around [the speaker] and the officer" (340 U.S. at 318). Given 
these circumstances, the court found that imposing restrictions on 
the inflammatory expression was justifiable. 


Against the standard enunciated in Cox and Edwards, the 


perimeters of which are defined by Feiner, it is only too obvious 


that the application of the Federal Plag Desecration statute to 
restrict the appellant's expression of a political grievance 
violated his Pirst Amendment rights. There is absolutely no 
evidence that appellant's conduct threatened to arouse anyone to 
violence or creatd a situation in which the protection afforded by 
the police was inadequate. In fact, so far as the record indicates, 
the only observers of appellant's conduct were the police themselves 


and persons in sympathy with Hoffman. 


G. The Content of Hoffman's Speech was Not such as 
to Deprive it of Pirst Amendment Protection 


The principle is reasonably well established that the 
protection afforded by the First Amendment does not extend to 
speech that is essentially devoid of social value, i.e., speech of 
such slight social value as a step to the truth that any benefit 
which may be derived from it is clearly outweighed by the public 
interest in limiting its dissemination. Chaplinsky v. New Hampshire, 
315 U.S. 568, 572 (1942); Garrison v. Louisiana, 379 U.S. 64, 75 
(1964). Upon application of the foregoing doctrine the lewd and 
obscene (Roth v. United States, 354 U.S. 476, 483-85 [1957]); the 
maliciously defamatory (Beauharnais v. Illinois, 343 U.S. 250 [1951]) 
and so-called "fighting words" (Chaplinsky v. New Hampshire, supra) 
have, under appropriate circumstances, been denied First Amendment 


protection. 


There is surely no basis for a contention that the "devoid 


of social value" principle applies in the suetent aon by reason of 
the fact that the content of Hoffman's expression (desecration of 
national symbols) is so peculiarly offensive to the patriotic 
sensibilities of large segments of our Bopaaciont Hoffman's 
conduct constituted an expression of grievance and protest on major 
public issues of our times. The very essence of the free speech 


guaranty is that political protest, precisely because of its content, 


is so intrinsically valuable as a stimulant of free thought and 
@iscussion that it can never be wholly excluded from the protection 
of the First Amendment on the basis of minimal social importance. 


See Bond v. Flovd, 385 U.S. 116, 136 (1966). This is the lesson 


of New York Times v. Sullivan, 376 U.S. 254, 271 (1964) where it 


was held that libelous utterances, which have been traditionally 
excluded from the safeguards of the First Amendment, may be pro- 
tected if they are expressions “of grievance and protest on one 

of the major public issues of our time." Accord: Rosenblatt v. Baer, 
383 U.S. 75, 86 (1966); Garrison v. Louisiana, supra, at 74-5. 

Nor should the Government be allowed to determine the content of 

the [symbolic] speech in order to restrict the effectiveness of 


that speech. See, e.g., Saia v. New York, 334 U.S. 558, 561 (1948). 


POINT III 


THE GOVERNMENT'S "PLAG DESECRATION STATUTE IS 
UNCONSTITUTIONAL ON ITS FACE (a) BECAUSE CON- 
STITUTIONALLY PROTECTED CONDUCT MAY BE SWEPT 
WITHIN ITS AMBIT: (b) BECAUSE IT IS VAGUE AND 
IMPRECISE AS TO PAIL TO APPRISE THE PUBLIC OF 
THE SCOPE OP ITS PROSCRIPTION; AND (c) BECAUSE 
IT PAILS TO PROVIDE ADEQUATE STANDARDS FOR 
ENFORCEMENT 


A. The Statute is Overbroad because Constitutionally 
Protected Conduct may be Swept Within its Ambit 


The United States Supreme Court has consistently 


refused to uphold a penal statute when conduct protected by the 


First Amendment may be deemed by local law enforcement officials 
to fall within the terms of its proscription. sae generally, 
Amsterdam, The Void - For - Vagueness Doctrine in the Supreme Court, 
109 U. of Pa.L.Rev. 67 (1960); Edwards v. South Carolina, 372 U.S. 
229 (1963); Stromberg v. California, 283 U.S. 359 (1931); Cox v. 
Louisiana, 379 U.S. 536 (1965); Thornhill v. Alabama, 310 U.S. 88 
(1940); Winters v. New York, 333 U.S. 507 (1948). Such overbroad 
statutes have been held to violate the Constitution of the United 
States because they invite local law enforcement officials to 
suppress constitutionally protected conduct in the mistaken belief 
that such conduct is prohibited by the statute in question. 

The Government's Flag Desecration statute issues just 
such an invitation. The statute provices that: 

(a) Whoever knowingly casts contempt upon noe flag of the 
United States by Publicly mutilating, defacing, defiling, 
burning, ox trampling upon it shall be fined not more 
than $1000.00 or imprisoned for not more than one year, 
or both. 

Examples of clearly protected conduct which would appear 
to violate the statute may be readily imagined. Since the statute 
purports to prohibit activity which mezits First Amendment protec- 
tion, it is invalid on its face. Stromberg v. California, supra; 
Herndan v. Lowry, 301 U.S. 242 (1937); Watkins v. United States, 


354 U.S. 178 (1957); Winters v. New York, supra. 


In Stromberg v. California, supra, in reversing a 
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conviction for unlawfully displaying a red flag, the Supreme 
Court, by Chief Justice Hughes, held: 


The maintenance of the opportunity for free political 
@iscussion to the end that government may be responsive 

to the will of the people and that changes may be obtained 
by lawful means, an opportunity essential to the security 
of the Republic, is a fundamental principle of our con- 
stitutional system. A statute which upon its face, and 

as authoritatively construed, is so vague and indefinite 
as to permit the punishment of the fair use of the 
opportunity is repugnant to the guaranty of liberty 
contained in the Fourteenth Amendment. (283 U.S. at 369) 


Pinally, in Keyishian v.- Board of Regents, 385 U.S. 589 
(1967), Mr. Justice Brennan, speaking for the court, stated: 


Thus [the statutes of issue therein] suffer from imper- 
missible overbreadth. They seek to bar employment both 
for associations which legitimately may be proscribed and 
for association which may not be proscribed consistently 
with the First Amendment. Where statutes have an over- 
broad sweep, just as where they are vague, the hazard of 
loss of substantial impairment of those precious rights 
may be critical (citing Dombrowski v. Pfister, 380 U.S. 
479 at p. 486) since those covered by the statute are 
boun@ to limit their behavior to that which is unques- 
tionably safe. (Id. at 609) 


The fear that the statute in question is vague and over- 


broad is not idle; the opinion of the District of Columbia Court 
of Appeals has proven that such fear is not baseless. The Court 
of Appeals stated, at page 5: 


We conclude that the use of the word “defile” in the- 
subject Statute was intended to include public conduct 
which brings shame or disgrace upon the flag by its use 


for an unpatriotic or profane purpose. (Emphasis 
supplied) 


The court also accepted the interpretation of “deface” and “defile” 
as meaning "dishonor": “[Dishonor] imputes a lively sense of 
shaming or an equivalent acquiescent callousness.“ (Opinion, p. 4; 
App. p- 9)- 

These two elements of the court's decision present a 
frightening restriction on freedom of speech and freedom to be 
politically different. The use of the word "dishonor" could include 
actual verbal statements about the flag which might impute the 
necessary “lively sense of shaming or <n equivalent acquiescent 
callousness". Thus, despite the attempts of Congress to stay 
away from punishing "pure" speech, this Court has made real the 
possibility that such punishment might be leveled at verbal 


statements. 


Perhaps even more frightening is the argument of the 


Court that anyone who uses the flag for an “unpatriotic” purpose 
can be punished under this statute. But who is to say what is 
“patriotic” or “unpatriotic"? Are anti-war demonstrators (being 
in either the minority or the majority of the population) not 
allowed to carry the flag, even if in their own aves they are 
patriots? If Hoffman was convicted merely because his political 
views are different from the majority, then Sars this conviction 
must be reversed. 


The Court of Appeals would probably not uphold the 


conviction of someone in a Patriots' Day Parade dressed in an 
Uncle Sam costume; but, from the passage indicated, would not 

be hesitant to enforce the statute against an Uncle Sam who 
happened to espouse what it might regard as “unpatriotic"™ ideas. 
Thus, even if Hoffman had worn the costume of Uncle Sam instead 

of only a shirt, he would still have been convicted of desecrating 
the flag of the United States. 


B. The Statute is Vague and Imprecise 


l. The Statute Fails to Inform the’Public of the 
Scope of its Proscription ’ 


The Supreme Court of the United States has 
consistently invalidated governmental regulations which failed 
to apprise the public of the scope of their proscriptions, C.ge, 
Lanzetta v. New Jersey, 306 U.S. 451 (1939); Keyishian v- Board of 
Regents, supra. In Lanzetta, the court explicitly recognized the 
existence of a constitutionally protected right "to be informed 
as to what the state commands or forbids". 306 U.S. at 453. It 
is impossible, however, to glean from the statute at bar what condu¢ 
the statute proscribes. The broad range of conduct to which the 


statute could be applied illustrates the problem of ascribing a 


definite meaning to its proserepttonsn/ 


y For examples of desecration of the American flag which might 
fall under the statute's proscription, see New York Times, 


mem 


It is entirely contrary to the holdings of the Supreme 
Court of the United States to force a person to “gamble" on 
whether his form of expression is or is not permitted. Contrary 
to the opinion of the District of Columbia Court of Appeals, 
great precision is required in the First Amendment areas. 
In N.A.A.C.P. v. Button, 371 U.S. 415 (1963), Mr. 
Justice Brennan, speaking for the court, stated: 
. . . [s]tandards of permissible statutory vagueness are 
strict in the area of free expression - - : these freedoms 
are delicate and vulnerable, as well as supremely precious 
in our society. The threat of sanctions may deter their 
exercise almost as potently as the actual application of 
sanctions. Because First Amendment freedoms need breathing 


space to survive, government may regulate in the area only 
with narrow specificity. (371 U.S. at 432-44) 


See also, Keyishian v. Board of Regents, supra, at 603- 


604; Speiser v. Randall, 357 U.S. 513 (1958); Shelton v. Tucker, 


364 U.S. 479 (1960). The statute here in question fails to meet 
that requirement, and is, therefore, invalid. 


2. The Statute Fails to Afford Adequate Standards 


for Enforcement and Administration 


A basic policy underlying the “void for vaguenes 


doctrine is that no governmental regulation, especially in the 

—_— 

(Fn. 7 continued) 
March 24, 1967, p. 25; id. Apr. 15, 1967, pP. 36; id. Apr. 16, 
1967, p. 3; id. Apr. 19, 1967, p. 3; id. Apr. 20, 1967, p. 23; 
id. May 13, 1967, p. 17; Life Magazine, Mar. 31, 1967, p. 18 


Pirst Amendment area, may vest an official with overbroad dis- 
cretion to determine whether or not given conduct falls within 
its purview, e.g., Connolly, Commissioner _v. General Construction 
Company, 269 U.S. 385 (1926); Cox v. Louisiana, supra. The 
principle that adequate guidance must be afforded to government 
officials charged with a statute's enforcement is designed to 
protect against arbitrary and unequal enforcement of penal 
statutes. Such a principal is, of course, doubly important in 
the sensitive area protected by the First Amendment. 

In Cox v. Louisiana, supra, the Supreme Court, in de- 
claring Louisiana's vaguely defined breach of the peace statute 
unconstitutional, stated: 

The lodging of such broad discretion in a public official 
allows him to determine which expressions of view will be 
permitted, and which will not. This thus sanctions 2a 
device for the suppression of the communication of ideas 


and permits the official to act as a censor. (379 U.S. 
at 557) 


In Thornhill v. Alabama, supra, a broad, anti-picketing 


ordinance was declared unconstitutional because: 


The existence of such a statute, which readily lends itself 
to harsh and discriminatory enforcement by local prosecuting 
officials, against particular groups deems to merit their 
displeasure, results in a continuous and pervasive restraint 
on all freedom of discussion that might reasonably be 
regarded as within its purview. (310 U.S. at 97-98) 


Finally, in N.A.A.C.P. v. Button, supra, the Supreme 


Court stated: 


The objectionable quality of vagueness and overbreadth 
does not depend upon the absence of fair notice to a 
criminally accused . . . but upon the danger of tolerating, 
in the area of First Amendment freedoms, the existence 
of a penal statute susceptible of sweeping and improper 
application. (371 U.S. at 443) 

Thus, the statute at issue is overbroad and vague. 

Its overbreadth and vagueness render it a threat to the robust 


exercise of First Amendment freedoms. As such, it must not be 


permitted to stand. 


CONCLUSION 


THE STATUTE SHOULD BE DECLARED UNCONSTITUTIONAL ON 


ITS FACE OR AS APPLIED TO APPELLANT HOFFMAN. 


Respectfully submitted, 


——  — —  — ——— ——  ——SwmSEE_OOMOM 


GERALD B. LEFCOURT , 


DAVID WEITZMAN 


Attorneys for Appellant HOFFMA 
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THE UNITED STATES ATTORNEY FOR THE DISTRICT OF COLUMBIA 
INFORMS THE COURT THAT WITHIN THE DISTRICT OF COLUMBIA: 


Abbie Hoffman ! 
aia on or about October 3, 1968 


knowingly cast contempt upon the flag of the United States 


by publicly mutilating, defacing and defiling said flag 


in violation of Section 700, Tit. 18 United States Code 


UNITED STATES ATTORNEY FOR 
THE DISTRICT OF COLUMBIA 


By:__/s/ ; 
Assistant United States Attorney 
for the District of Columbia 


pate: October 3, 1968 
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the same thing. You shouldn't put them on there. [48] 


MR. LEFCOURT: That's correct, Your Honor. Are 
we saying that any time you put 2 button on a shirt that 
resembles a flag you're punishable. by a year in prison? Is 
that the type of society we want to live in? That's the 
question the Court has to answer. 
I think that putting a button on any shirt, putting 
a button on that very flag itself is protected conduct. 
THE COURT: Is protected? No, sir, I don't agree 
with you. 
Court finds him guilty. 
DEPUTY CLERK: Stand up, Mr. Hoffman. 
COURT: Does the defendant live in Washington? 
LEPCOURT: Excuse me? 
COURT: Does he live in New York? 
LEFCOURT: Yes, he does. 
THE COURT: Do you want to say anything before 
sentencing on him? 
MR. HOFFMAN: Do I want to say anything? 
THE COURT: Do you want to say anything? 


MR. HOFFMAN: Just that I consider this decision is 


as ridiculous as the House Un-American Activities Committee. 


I mean this. The following night after I was arrested, I saw 
a television show with Phyllis Diller, who wore a mini skirt 


made out of something that looked like the American flag. 
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Congress has the Authority to Enact a Law Directed at 
Protection of the United States Flag from Physical 
Dishonor. 


A flag is a symbol of persons united in some 
common association. The highest form of such group 
unity is the sovereign state. Nearly every person 
belongs to some state, to which he owes allegiance, 
and the national flag serves as @ ready means of 
identifying his connection. Particularly at sea, 
or in warfare on land or in the air, this becomes an 
urgent matter. Flags and uniforms have been developed 
to serve this purpose, and all countries recognize 
a code of rules governing their usage. Quaife, 
Weig, and Appelman, The History of the United States 
Flag 23 (1961). 


The importance of a flag in developing a sense of 
loyalty to a national entity has been subject of numerous essays. 
Countries and movements of whatever political persuasion adopt a 
banner in their incipient stages because of its psychological im- 
pact upon those who would serve in their behalf’ Our own country 


was no exception to this fundamental rule. 


— 


7/ See Holmes, John Marshal (1901), in Collected Legal Papers 
(1920) 266, 270-271; er Mass. 627-628: 


“We live by symbols, and what shall be symbolized 
by any image of the sight depends upon the mind of 
him who sees it. ***It is all a symbol, if you like, 
but so is the flag. The flag is but a bit of bunt- 
ing to one who insists on prose. Yet, thanks to 
Marshall and to the men of his generation-—and 
for this above all we celebrate him and them-- 
its red is our lifeblood, its stars our world, its 
blue our heaven. It owns our land. At will it 
throws away our lives." 
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£. Hitler, Mein 2 translated by Manheim (Houghton 
Mifflin, 1943), 


">, 


The organization of our monitor troop clari- 
fied a very important question. Up till then the 
movement possessed no party insignia and no party 
flag. The absence of such symbols not only had 
momentary disadvantages, but was intolerable for 

The disadvantages consisted above 
act that the partv comrades lacked 
their common bond, while it was 


Sign which possessed the character of a symbol 
of the movement and could as such be opposed to 
the International. 


"What importance must be at*»ributed to such 
@ symbol from the psychological point of view I 
had even in my youth more than one occasion to 
recognize and also emotionally to understand. 
Then, after the War, I experienced 2 mass demonstra- 
tion of the Marxists in front of the Royal Palace 
anc the Lustgarten. A sea of red flags, red 
scarves, and red flowers gave to his demonstra- 
tion, in which an estimated hurdred and twenty 
thousand persons took part, an espect that was 
gigantic from the purely external point of view. 
I myself could feel and understand how easily the 
man of the pveople succw to the suggestive magic 
of a spectacle so grandiose i: effect." 


DISTRICT OF COLUMBIA COURT OF APPEALS 


No. 4865 
ABBIE HOFFMAN, APPELLANT, 
v. 


UNITED STATES, APPELLEE. 


- Appeal from the District of Columbia 
Court of General Sessions 


(Argued May 19, 1969 Decided August 14, 1969) 


Gerald B. Lefcourt, with whom David M. Weitzman was on 
the brief, for appellant. 


Mervyn Hamburg, Attorney, Department of Justice, with 
whom David G. Bress, United States Attorney, and Frank Q. 
Nebeker, Assistant United States Attorney, were on the 
brief for appellee. 


Robert H. Kapp and Ralph J. Temple, counsel for American 
Civil Liberties Union Fund, filed a brief as amicus curiae 
urging reversal. 


Before HOOD, Chief Judge, and KELLY and FICKLING, 
Associate Judges. 


HOOD, Chief Judge: Appellant was convicted on a charge 
that he did "knowingly cast contempt upon the flag of the 
United States by publicly mutiliating, defacing and defil- 
ing said flag" in violation of 18 U.S.C. § 700. 


‘Tne Ee . 

“(a) Whoever knowingly casts contempt upon any flag of the 
United States by publicly mutiliating, defacing, defiling, 

burning or trampling upon it, shall be fined not more 

than $1000.00 or imprisoned for not more than one year, or 

both." 


The facts are not in dispute. Appellant was sub- 
poenaeé to testify before the House of Representatives 
Committee on Un-American Activities on October 3, 1968.7 
On that Gay he approached the Cannon House Office Build- 
ing "playing a Yo-Yo" and wearing a “shirt that resembled 
the American flag." Attached to his shirt were two 
buttons; one bore the slogan "Vote Pig Yippie in Sixty- 
Eight", and the other "Wallace for President, Stand Up 
for America."' Before he entered the building, appellant 
was arrested for desecrating the flag. 


Appellant makes the following contentions: (1) The 
Statute on its face is unconstitutionally vague; (2) the 
Statute as applied abridges freedom of speech as guaran- 
teed by the First Amendment; and (3) appellant's conduct 
was not in violation of the Statute. 


I 
A statute violates due process of law if it is so vague 


and standardless that it leaves the public uncertain as to 
the conduct it prohibits;? but a statute is not required to 


be drawn with the precision of a chemical formula or a 
mathematical equation. Only a reasonable degree of cer- 
tainty is required in order SAS fair notice is given to 
those of ordinary intelligence. We hold that the Statute 
meets this test and we reject the claim that the Statute 
is unconstitutionally vague. 


In his brief in this court appellant is described as a 
“civil rights advocate"; in the brief of the amicus appellant 
is called a "political activist"; and appellant in testifying 
referred to himself as “what people call a Hippie" and as a 
"revolutionary artist.” 

3appellant's testimony, transcript p. 26. 

4the term "flag of the United States" is defined by the 
Statute to include any representation of the flag “by which 
the average person seeing the same without deliberation 
may believe the same to represent the flag". 18 U.S.C. 
§ 700 (b) 

5Giaccio v. Pennsylvania, 382 U.S. 399 (1966). 

SRicks v. District of Columbia, __ U.S. App. D.C. __. 
F. 2a ___ (decided December 23, 1968). 


-6- 


To sustain his claim that the Statute is so vague and 
broad that it permits discriminatory enforcement, appel- 
lant says that he has worn a similar shirt at other times 
and other places without being arrested. His statement 
does not prove his argument. The “conscious exercise of 
some selectivity in enforcement" of a law is permissible, 7 
and even lax enforcement of a law which permits other 
offenders to go free does not invalidate the law.8 


aL 


Appellant's contention that the Statute as applied 
abridges his freedom of speech guaranteed by the First 
Amendment appears to be his chief contention on this 
appeal. He argues that his conduct was "symbolic speech" 
and that no distinction should be made between symbolic 
and nonsymbolic communication of ideas. We disagree. 

The First Amendment protects freedom of speech and not 
freedom of conduct. This is made clear in many of the 
Supreme Court decisions on the subject, too numerous to 
be cited. In one of its recent opinions, United States v. 
O'Brien, 391 U.S. 367, 376-77 (1968), the Court said: 


This Court has held that when "speech" and 
"nonspeech" elements are combined in the same 
course of conduct, a sufficiently important govern- 
mental interest in regulating the nonspeech element 
can justify incidental limitations on First Amend- 
ment freedoms. To characterize the quality of the 
governmental interest which must appear, the 

Court has employed a variety of descriptive 

terms: compelling; substantial; subordinating; 
paramount; cogent; strong. Whatever impreci- 
sion inheres in these terms, we think it clear 

that a government regulation is sufficiently 
justified if it is within the constitutional power 
of the Government; if it furthers an important 

or substantial governmental interest; if the 
governmental interest is unrelated to the suppres- 
sion of free expression; and if the incidental 


> 
gouiex v. Boles, 368 U.S. 448, 456 (1962). 

Swashington v. United States, 130 U.S.App.D.C. 374,401 
F 2d 915 (1968). 


restriction on alleged First Amendment freedoms 
is no greater than is essential to the furtherance 
of that interest. (Footnotes omitted.) 


Surely the Government has a substantial, genuine and 
important interest in protecting the flag from public desecra- 
tion by contemptuous conduct. We find the Statute to be 
a reasonable regulation limited to prohibiting certain de- 
fined acts of conduct, and it does not unnecessarily impinge 
on a citizen's right to protest. 


rit 


Appellant's final argument is that his conduct did not 
fall within the prohibition of the Statute. It is appellant's 
contention that the Statute requires public acts of physical 
Gestruction of the flag, and that his wearing of a shirt 
resembling the flag did not constitute such acts. We do 
not construe the Statute as narrowly as appellant urges. 


The flag desecration Statute enumerates several forms of 
mistreating or abusing the flag which, by the very nature 
of the conduct, the offender is presumed to have intended 
to cast contempt upon the flag. The terms used in the 
Statute to describe the proscribed conduct; i.e., mutiliating, 
defacing, defiling, burning or trampling, have clearly de- 
fined meanings in their ordinary usage, and each word con- 
notes an objective act of desecration of the flag. 


In the present case the information charges appellant 
with mutiliating, defacing and defiling the flag. The term 
“defile” encompasses conduct which dishonors the flag as 
well as the generally more accepted use of making some- 
thing filthy or dirty. The House of Representatives‘ report 
which accompanied the subject Statute defined the word 
"defile" to mean dishonor, and further stated that "[t]he 
bill does prohibit public acts of physical dishonor or 
destruction of the flag of the United states. "10 This 


9see Justice Portas’ statement dissenting in Street v. 
New York, 394 U.S. 576, 615 (1969) that “action, even if 
clearly for serious protest purposes, is not entitled to 
the pervasive protection that is given to speech alone." 

H.R. Rep. No. 350, 90th Cong., lst Sess. 3 (1967). 
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interpretation was also reached in State v. Schlueter, 127 
N.J.L. 496, 23 A.2a 249 (1941), which considered a flag desecra- 
tion statute similar to the one presently before us. In 
Schlueter, the New Jersey Supreme Court stated: 


We understand that the statute, in making it a 
misdemeanor to deface or to defile the flag, used 
those words in their meaning of "dishonor". 
"Dishonor" is purposeful. The word imputes'a 


lively sense of shaming or an equivalent acqui- 
escent callousness. ; 


We conclude that the use of the word "defile" in the sub- 

ject Statute was intended to include public conduct which 
brings shame or disgrace upon the flag by its use for an 
unpatriotic or profane purpose. It is our opinion that the 
wearing of a shirt which resembles the American flag, under 
the circumstances of this case, is a physical act which 
defiles the flag in violation of 18 U.S.C. §700. Such a 
use of the flag would "degrade and cheapen the flag in the 
estimation of the people, as well as to defeat the object 
of maintaining it as an emblem of national power and 
national honor." Halter v. Nebraska, 205 U.S. 34, 42 (1907) .2+ 

Affirmed. 

lithe following statement, taken from Justice Harlan's opinion 
may sound old-fashioned and out-of-date to some, but we think 

it worth repeating: "From the earliest periods in: the history of 
the human race, banners, standards and ensigns have been adopted 
as symbols of the power ana history of the peoples’ who bore them. 
It is not, then, remarkable that the American people, acting 
through the legislative branch of the government, early in 
their history, prescribed a flag as symbolical of the existence 
and sovereignty of the nation. Indeed, it would have been 
extraordinary if the government had started this country upon 
its marvelous career without giving it a flag to be recognized 
as the emblem of the American Republic. For that flag every 
true American has not simply an appreciation, but ‘a deep affection. 
No American, nor any foreign-born person who enjoys the privi- 
leges of American citizenship ever looks upon it without taking 
pride in the fact that he lives under this free government. 
Hence, it has often occurred that insults to a flag have been 
the cause of war, and indignities put upon it, in the presence 
of those who revere it, have often been resented and sometimes 
punished on the spot." 
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This appeal presents for review the judgment dated 
December 2, 1969 of the District of Columbia Court of éppeals 
(Case No. 5001) affirming Appellant Joyce's corwiction for 
violation of the Federel Flag Desecration Statute, Title 1& 
U.S.C. Section 700. Tne basis of this judgment is containec 


in an opinion issued on December 2, 1969 by the District of 


Columbia Court of Appeals, reported at 259 4.2da 363, which is 


reprinted in full in the Appendix hereto commencing at page “1". 


STATEMENT OF THE ISSUES 


This appeal raises for decision several issues concerning 
the application and constitutionality of Title 18 U.S.C. Section 700 
("Federal Flag Desecration Statute"). The relevant portion of that 
statute reads as follows: 
"Whoever knowingly casts contempt upon 
any flag of the United States by publicly 


mutilating, ¢efacins, defiling, burning or 
trampling upon it shall be fined not more 
—) aS 


than $1,000 or imprisoned for not more than 
one year, or both.” 


The thresnola@ question posed by this appeal is whether use 
‘of the fleg to express disagreement with national policies is suf- 
ficent under the statute to find as a fact beyond a reasonable doubt 
thet contempt was thereby intentimally cast upon the flag. The 
appeal aiso questions whether, under the circumstances of this case, 
the Trial Court could reasonably have found as a matter of law that 


the defendant acted publicly, as required by the statute. 


Beyond mere construction and application of the federal 


flag desecration statute, this appeal challenges the constitutionality 


of that statute, on its face and as applied, under the First and Fifth 


Amendments to the Constitution. 


This case has not before been presented to this Court for 


review. 


STATEMENT OF THE CASE 


Thomas Wayne Joyce was arrested on Inauguration Day, 1969 
(January 20) and charged with desecration of the flag of the United 
States, in violation of Title 18 U.S.C. Section 700.+ After unsuccess- 
fully moving pre-trial to dismiss the Information, Mr. Joyce was tried 
without a jury and convicted in the District of Columbia Court of 
General Sessions, Criminal Division, and sentenced to sixty days in 
jail. His conviction was affirmed upon appeal to the District of 
Columbia Court of Appeals and this court then granted leave to appeal 


in forma pauperis. 


On January 20, 1969, the day of the inauguration of President 
Richard M. Nixon, at approximately 11:10 a.m.; Mr. Joyce was standing 
along the route of the Inaugural Parade near the corner of Fifteenth 


Street and Pennsylvania Avenue, N.W., Washington, D.C. .firial Tran- 


script pp. 4-7 (hereinafter "pr,") He was holding a small replica of 


the United States flag, which was made of cloth and attached to a 


seven-inch wooden post, and was talking to two young ladies. (Tr. 


Mr. Joyce detached the cloth part of the flag from the 
ana threw the post to the ground. He then ripped the flag, folded 


lengthwise and, with the assistance of one of his companions, tied 


{che Information incorrectly characterised the statute allegedly 


violated by Mr. Joyce as "section 700 of Title 18, District of 
Columbia Code." 


Subsequent to his conviction and in response to a motion to 
reconsider and reduce the sentence, the Trial Court referred Mr. 
Joyce for a "ybre-sentence" Probation Department Screening. To this 
date, and to counsel's knowledge, no further action has been taken 
concerning the sentence. 


around his right index finger.3 After raising his right arm in the 
air, he made a "V" sign with the index and middle fingers and waved 
his arm back and forth for a few seconds. The flag then came loose 


and Mr. Joyce lowered his arm, retied the flag, and again raised his 


arm above his head and waved it back and forth for five seconds. When 


he brought his arm down for the second time, he was approached by a 


and placed under arrest. (Tr. 8) 


government presented testimony that at the time Mr. Joyce 
resulting in his arrest, he was standing at the 
people six or seven deep; several hundred people 
gavnere mt fteenth Street and Pennsylvania Avenue, 
y half this crowd was acting in a rowdy 
of its members were pushing, Mr. Joyce, 
acted indecorously or engaged in any pushing. (Tr. 14) 
7d were shouting obscenities, singing 
the people of Vietnam," "free the 
Vietnam,” Mr. Joyce, himself, never 


arrest screamed or shouted anything. 


erdict of Guilty after the 
Joyce actually ripped the 
wn defense, recalled doing 
witnesses, with the 
2 he did not recall. Since 
ee “£0 und Mr. Joyce guilty of 
here was testimony concerning 
entirely clear whether the 
Trial Court hat Mr. Joyce ripped the flag. This 
possibility i F v1 the Information,which charged Mr. 
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(fr. 20) At the time Mr. Joyce tied the flag around his finger and 
raised and waved his arm above his head, with his fingers forming the 
"vy" sign, a number of others directly across the street from Mr. 
Joyce were chanting peace slogans and making the "Vy" ‘sign in a 


manner similar to him. (Tr. 10) 


The crowd along the entire parade route was presided over 
by army and naval personnel and there were patrol cars, Secret Service 
automobiles and other security vehicles traveling along Pennsylvania 
Avenue throughout the day. (Tr. 10 and 26) There was no testimony 
that the crowd ever became uncontrollable or threatened the security 
precautions taken to protect the new President, nor was there any 
evidence presented that the security personnel ever thought that the 


conduct of the crowd made such distrubances imminent. 


The government's testimony showed that prior to Mr. Joyce's 
raising his right arm in the air, the process of detaching the flag 
from its post and securing it to his finger occurred below shoulder 
level and in front of Mr. Joyce. (Tr. 19-20) The only people around 
him at that time, and who could have witnessed eneeeieveates were 


Mr. Joyce's two companions. (Tr. 14)" When Mr. .Joyce waved his hand, 


And, of course, the government's witness, Detective William E. 
Manning, who testified he observed these acts. — 


The only testimony concerning observations made by Mr. Joyce's 
two companions was the following colloquy: 


"Q, Did he [Mr. Joyce] act in any way that you understood 
would be an attempt to attract attention of other 
people while he was ripping the fleg? 


"A. Other than doing it in front of those two girls, I 
don't know." 


(Tr. 18) Neither of Mr. Joyce's companions testified at the trial. 
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the government's evidence was that "there were people looking in 


his direction." (Tr. 10pP The government adduced no testimony 


concerning other acts or speech by Mr. Joyce which could reasonably 
be construed to be an appeal to the crowd for attention or an invita- 
tion to disruption. And no evidence was presented from which any 
reasonable inference is possible that any one or more members of the 
crowd were influenced by Mr. Joyce's action to commit any acts of 


violence or disruption. 


Testifying in his own defense, Mr. Joyce said that his intent 
in acting es he did wes to communicate the idea of peace, using the 
now treditional "Vv" sign, for the combatants in the Vietnam conflict, 
with the fleg symbolizing the Americans. (Tr. 57) He further testified 
that he wes not part of the crowd or one of the demonstrators or a 
member of any organized group; he had come to Washington, D.C. to 
attend the Ineusuration and, after obtaining the flag earlier in the 
morning, ned decided to communicate his desire for peace in the fashion 


in which eventually he did. (Tr. 60) 


Leen EEN 


5. Subsequent to Mr. Joyce's arrest, a small group of about ten 
to fifteen people curious to learn what had happened surrounded 
Mr. Joyce. (Tr. 33-34). 


ARGUMENT 
I 
THE EVIDENCE ADDUCED AT TRIAL 
WAS INSUFFICIENT TO FIND BEYOND 
A REASONABLE DOUBT THAT THOMAS 


WAYNE JOYCE VIOLATED TITLE 16 
U.S.C. SECTION 700 ("FEDERAL 


FLAG DESECRATION STATUTE") 

The conviction below must be reversed because insufficient 
evidence was adduced at trial to support a finding by the Trial Court, 
beyond a reasonable doubt, that appellant Joyce "knowingly cast 
contempt" upon the flag of the United States, or that, if he did 


so, he acted "publicly." 


Use of the word “knowingly" in the federal flag desecration 
statute imports into that act, as an element of the government's 
purden of proof, the requirement that a aefendant be proved to have 
intended to dishonor the flag. See 113 Cong. Rec. H7491, H7499, 
goth Cong., lst Sess. (1967). Cf. State v. Schlueter, 127 N.J.L. 
496, 23 A.2a 249 (1941). Indeed, omission of the intent element may 
subject the federal flag desecration statute to successful First 


Amendment challenge. See Smith v. California, 361 U.S. 147 (1959). 


Commission of the physical acts specified in the statute 
("mutilating, defacing, defiling, buming or trampling), standing 
alone, is legally insufficient to support a finding that a defendant 
intentionally cast contempt upon the flag. To hold otherwise would 


to read out the requisite intent element from the statute, for 


a matter of logic the proscribed physical acts may’ be committed 


accident or inadvertence. 


The evidence introduced at trial demonstrated only that 
appellant Joyce detached the flag from its post, then tore the flag 
lengthwise and wrapped it around his finger, and finally raised 
his arm in the air with his fingers forming the "V" sign. These 
actions were contemporaneous with the actions of other bystanders 
across the street, who made the "V" sign and chanted peace slogans. 
Joyce said nothing during this time and testified without contra- 
diction that his actions, far from seeking to cast contempt upon 
the flag, were intended only to express the idea of peace. Mr. 
Joyce was not holding out the flag to scorn or ridicule; rather 

as a symbol of the cherished ideals of peace and an 
to war. A reasonable man must as a matter of law have had a 
reasonable doubt he basis of the evidence presented that Joyce 
cast contempt upon the flag. Scurry v: 


App. D.C. 374, 347 F. 2a 468 (1965). 


en were this Court to hold that the Trial Court could 
have found beyond a reasonable doubt that Mr. Joyce intended to cast 
contempt upon the flag, there is insufficient evidence from which a 
Supportabdle finding could have been made that his physical act of 
ripping the flag was committed "publicly," as required under the 


federal flag desecration statute. 


The dictionary definition of "publicly" is something done 


openly, in a manner exposed to general view. Webster's Seventh 


New Collegiate Dictionary (1965) ("public" and "publicly"). The 


appropriateness of this definition to the federal flag desecration 
statute is borne out by reference to the legislative history of 


that act. Congressional debate preceding the act's passage reflects 
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overriding concern with the fear that public flag desecrations 


frequently precede, and are causally related to, civil disturb- 
ances. See, €-£-> comments of Representatives Neal, 113 Cong. 

Rec. No.97, H7493 (1967), Murphy, id. at H7494, MeClory, id. at 
H7498, and Wiggins, id. at H7505-7506. Moreover, enactment of 

the federal flag desecration statute was occasioned by public flag 
burnings at home and abroad which, to the drafters, "inflict an 
injury on the entire Nation." Sen. Rept. No. 1287, 90th Cong. > 

2a Sess., 2 U.S. Code Cong. & Admin. News 2508-2509 (1968). 

Against this background, the word "publicly" as used in the statute 
must be construed to mean, at a minimum, that the Nonceunaons acts 
be committed in the general view of an articulated segment of the 
populace. Cf. Street v. New York, 394 U.S. 576, 589 n.10 and 599 
(Warren C.J.; dissenting) (1969); Garner v. Louisiana, 368 U.S. 


157, 176 (1961) (Frankfurter, J., concurring). 


Measured in light of this standard, appellant Joyce's 
acts were not committed "publicly, " and his conviction must there- 
fore be reversed. The detachment of the flag from its post and 
the tearing of the flag both occurred below shoulder level at the 
rear of the crowd gathered along the parade route. The testimony 
established beyond peradventure that the crowd--the relevant 
public, See Garner V. Louisiana, supra--did not observe these acts. 
The only individuals who had an actual opportunity to observe these 
physical acts were appellant Joyce's two companions, and it is sub- 
mitted that under the applicable definition of the term "publicly," 
even were it assumed that they observed these acts, this would not 


constitute a public desecration. The same holds true for the 


observations of the arresting officer. Cf. Street v. New York, 


supra at 599. 


To urge, as the government may, that appellant Joyce's 
raising end lowering of his arm suffices to supply the missing 
"public”™ element necessary to sustain his conviction is unpersua- 
sive. The only physical act which, under those circumstances, 
Joyce could have been found to have committed publicly was having 
wrapped the flag around his finger. (There was no evidence pre- 
sented that the knot used to secure the flag was even visible.) 
Certainly this is not a physical act of dishonor or destruction 
which the statute recuires to sustain a conviction. It cannot 
reasonably be said to be an act likely to arouse a crowd to dis- 
ruption, a primary congressional fear which, as noted above, led 


to passage of the statute. See State v. Peacock, 138 Me. 339, 


25 A.2a 491 (1942). 


It 
DERAL FLAG DESECRATION 
N ITS FACE AND AS APPLIFD 
* i= FREEDOM OF SPEECH GUAR- 
ANTEED BY THE FIRST AMENDMENT 


(A) Appellant Joyce's conduct constituted "speech" 
within the meaning of the First Amendment. 

"(Ajostract discussion is not the only species of com- 
munication which the Constitution protects; the First Amendment 
also protects vigorous activity, certainly of lawful ends, against 
governmental intrusion." N.A.A.C.P. v. Button, 371 U.S. 415, 429 
(1963). See also Gregory v. Chicayo, 394 U.S. 111, lle (1969}; 


TT 


Brown v. Louisiana, 383 U.S. 131, 142 (1966); Garner v. Louisiana, 


368 U.S. 157, 201 (1961) (Harlan, J., concurring) (the Supreme 
Court "has never limited the right to speak * * * to mere verbal 


expression). 


The Supreme Court has applied this precept to a wide 
variety of activity possessing communicative significance on the 
express premise that such activity "is as much a part of the 
'free trade in ideas,' * * * as is verbal expression, more commonly 
thought of as 'speech.'" Garner v. Louisiana, supra at 201 (Harlan, 
Jes concurring). The Court has accordingly perronnded with the 
protective umbrella of the First Amendment activities ‘such as 
peaceful labor picketing -- ood Employees v. Logan Plaza, 391 U.S. 
308, 313 (1968); Thornhill v. Alabama, 310 U.S.88 (1940); and 
Carlson v. California, 310 U.S. 106, 113 (1940) - solicitation. 
of and litigation on behalf of civil rights plaintiffs - N.A.A.C.P. 
v. Button, supra - civil rights sit-ins - Brown v- Louisiana, supra 
-~ and other forms of civil rights demonstrations, marches and pro- 
tests - Shuttlesworth v. Birmingham, 394 U.S. 147, 152 (1969); 
Gregory v. Chicago, supra; Cox v. Louisiana, 379 U.S. 536 (1965)3 
Edwards v. South Carolina, 372 U.S. 229 (1963). 


In Stromberg v. California, 283 U.S. 359 (1931), the 
Court reversed a California conviction under a pemete which pro- 
scribed the public display of a red flag, inter alia, "as a sign, 
symbol or emblem of opposition to organized government x * *," 
The Court necessarily held that the display of a flag in such a 
manner was protected by the First Amendment (as applied to the 


rocess clause of the Fourteenth Amendment). 


The Court recognized that 
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activity on Inauguration Day par- 
the "symbdc} nh” attributes recognized by the Supreme 
into play the First Amendment. 
n, 391 U.S. 367, 376 (1968); 
(1969) (Fortas, J., dissent- 
a desire to communicate and his 
& understood by others as communication. 
See Note, Symbolic Conduct, 68 Colum. L. Rev. 1091 (1968). See also 
7, DesMoines School Dist., 393 U.S. 503 (1969). Mr. Joyce's 


he intended by his course of con- 


duct to commun n peace for both sides in the Vietnam 


conflict. ; I ntext in which they were per- 

formed, could : ly ! I x appropriate to disseminate this 
idea and coul t explained unless a desire to com- 
municate y nt supra at 1117. See 


Garner v. Louisianz ‘ concurring). 


Occurring ion Inau; C heart of the seat 
government, and in the m housands of visitors of diverse 


political beliefs, Mr. Joyce’ nduct must be construed as 
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communicative in design. The testimony at trial revealed that at 
the time Mr. Joyce acted, a group of individuals across the street 
were similarly making the "V" sign and chanting to end the war in 
Vietnam. Mr. Joyce's use of the United States flag to symbolize 
his desire that this country conclude hostilities in Vietnam is 
perfectly consistent with the chants of those across the street. 
Compare Street v. New York, 394 U.S. 576, 583 (1969). It was his 
method of saying by deeds what the others said by words, and the 
communicative value of such conduct "does not depend upon whether 
the idea sought to be expressed can be verbalized. The symbolism 
or medium may be an idea in itself." Note Symbolic Conduct, supra 
at 1117. Accord, Tinker v. Des Moines School Dist., supra; United 
States v. O'Brien, 391 U.S. 367, 376 (1968); Richards v. Thursten, 
304 F.Supp. 449 (D. Mass. 1969) (Wyzanski, D., J.). 


(B) Joyce's Speech was Protected by the First Amendment. 


Appellant Joyce recognizes that not all speech is entitled 
to immunity from governmental infringement under the First Amendment. 
Appellant Joyce's activity on Inauguration Day, however, was not 
within any class of speech excludable from First Amendment protec- 
tion. 

(1) Joyce's Speech Must Be Measured By 

The "Clear and Present Danser" Test. 

The District of Columbia Court of Appeals rejected Joyce's 

Yettack on the constitutionality of" the federal flag desecration 


statute on the basis of its earlier decision in Hoffman v. United 


States, 256 A.2da 567 (D.C.C.A. 1969). In Hoffman the court applied 


to reject Hoffman's claim of "symbolic speech" protection under 
the First Amendment, the standard enunciated by the Supreme Court 
in United Stat 391 U.S. 367, 376-377 (1968). Appli- 
cation of the O'Brien standard was error; the District of Columbia 
Court of Appeals should have applied the traditional "clear and 


present danger” standard, Schenck v. United States, 249 U.S. AT, 


EO - Rwas ed re a 
52 (1913), under which appellant Joyce's speech is protected. 


Where a narrowly drawn statute regulates in the further- 
ling governmental interest the noncomnunicative 


eech," the Supreme Court in 


+ional muster despite incidential re- 
approach, however, has never been 
urt where the statute in question on 
to regulate the communicative aspect of "symbolic 
speech." where speech,itself, is the legislative target, it must 
be afforded t: sary breathing space guaranteed by the 


"clear and pr yzer" test. Thus, in United States v. Miller, 


367 F.2d 72 (24 the court had before it the same 
a 


statute considered in en. In applying the balancing approach 


prior to the Supreme Court's decision in O'Brien, ‘ the court said: 


"ymether t s used are used in such circumstances and are 

of such a as to create a clear and present danger ‘that 

they wall sring about the substantive evils that Congress has 

a right to eccence Scnenck v. United States, 249 U.S. “Wt, 

52 (1919). 

The Supreme Court granted c 

the conflict between the dec ae 

Circuits in wller and Smith v. United States, 360 F.ed 529 

(8th Cir. 1960), respectively, and the First Circuit in O'Pricn, 

pues F.2d 536 (lst Cir. 1967). United States v. O'Brien, 391 
367, 372 (1962). 


"we agree that the most recent Supreme Court 
decisions seem to require its [balancing 
approach] use, at lease where a narrowly- 
drawn statute on its fact regulates conduct, 
not the communication of ideas.” 


367 F. 2d at 80 (footnoted omitted). See Communications Ass'n v. 
Douds, 339 U.S. 382 (1950). 


Perusal of the federal flag desecration statute reveals 
beyond peradventure that the constitutionality of its application 
to appellant Joyce must be judged by the “clear and present 
danger" standard. The language and “snevitable effect," Gomiliion 


v. Lightfoot, 364 U.S. 339 (1960), of the statute proscribe only 


expressive conduct, for it is only "public" desecrations which 


"knowingly cast contempt" upon the flag thet are outlawed. The 
disfigurement of the flag--the conduct or "plus" aspecti of the 
speech involved in this appeal--is not proscrived unless such 
act(s) communicates to others contempt, for whatever reason, for 
the flag. This, no less than the statute involved in Stromberg 
v. California, supra, is a transparent attempt to restrict the 
"opportunity for full political a@iscussion." Stromberg v. Cali- 


fornia, supra at 369. 


(ii) Joyce's Speech Was Protected Under 
the "Clear and Present Denger" Test 


Under the clear and present danger" standard, appellant 
Joyce's activity was protected by the First Amendment .8 The only 
“substantive evil" under the "clear and present danger" test 


which is within Congress! power to regulate and which may be 


————————— 


8. The content of Joyce's speech, directed as it was to the ex- 
pression of protest against governmental policies, is well 
within the perimeters of the First Amendment. It was not 
speech "devoid of social value." Chaplinisky v. New Hampshire, 
315 U.S. 568, 572 (1942) (fighting words); Roth v. United 
States, 354 U.S. 476 (1957) (obscenity). To the contrary, 
4t went to the very essence of the yaison d'etre of the First 
Amendment. See Bond v. Floyd, 385 U.87 115, 136 (1966). 
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thought to be vindicated by the federal flag desecration statute 
is the evil of domestic unrest and disorder. The evidence in 


this case established that appellant Joyce's conduct threatened 


no breach of public order and further revealed the massive 


presence of military personnel and police available to quell any 
disorders. The Trial Court made no finding, and on the evidence 
presented could have made none, that domestic peace and tranquil- 


ity were threatened. 


Any argument predicated upon the premise that the statute 
represents a reasonable balance struck by Congress between the sup- 
pression of speech and the arousal potential of contemptuous public 
desecration of the flags, and thereby satisfies the "clear and 
present danger” test, has not survived Edwards v. South Carolina, 
372 U.S. 229 (1963), and Cox v. Louisiana, 379 U.S. 536 (1965). In 
poth cases the Supreme Court reversed breach of the peace convic- 
tions, emphasizing that in neither was evidence presented of an 
imminent threat of disruption that could not be controlled by the 
available law enforcement officials. In Edwards, where a group of 
Negroes had gathered onthe state capital grounds to protest dis- 
criminatory treatment of their race, the Court characterized the 
evidence in terms strikingly similar to appellant Joyce's case: 
“the opinions which they were peaceably expressing were suffici- 
ently opposed to the views of the majority of the community to 
attract a crowd and necessitate police protection," 372 U.S. at 
237, and there was "{p]Jolice protection at the scene... at all 


times sufficient to meet any foreseeable possibility of disorder." 
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372 U.S. at 232-233. (footnote omitted). The Court then said: 


"The Fourteenth Amendment does not permit a 
State to make criminal the peaceful expression 
of unpopular views. '[A] function of free speech 
under our system of government is to invite dis- 
pute. It may indeed best serve its high purpose 
when it induces a condition of unrest, creates 
dissatisfaction with conditions as they are, or 
even stirs people to anger. Speech is often 
provocative and challenging. It may strike at 
prejudices and preconceptions and have profound 
unsettling effects as it presses for acceptance 
of an idea. That is why freedom of speech... 
is .. . protected against censorship or punish- 
ment, unless shown likely to produce a clear and 
present. danger of a serious substantive evil 
that rises far above public inconvenience, annoy- 

or unrest ... .mnere is no room under our 

For 


Chicaso, 337 U.S. l, 


— 


at 237-238. 


In Cox, the Court explicity rejected as a basis for 
affirming breach of the peace convictions arising from a protest 
march in Baton Rouge, Louisiana that “'violence was about to 
erupt! because of the demonstration." 379 U.S. at 550. Assuming, 
said the Court, that the protest would generate opposition by the 
community and therefore necessitate police protection, nevertheless 
"the ‘compelling answer... is that constitutional rights may 
not be denied simply because of hostility to their assertion or 
exercise.'" 379 U.S. at 551. (Citation omitted). See Esteban v. 


9. In appdlant Joyce's case the evidence is even weaker, since it 
would support the inference that a substantial portion, if not 
a majority, of the onlookers sympathized with his: objectives. 
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F.2d 107T, 1095-1096 (8th 
These decisions make clear 
upon the government to protect public prac 
response occasioned by the peaceful exercise 
speech may not constitutionally be 


~ 


ecting domestic tranquility. 


+ 


Street v. 3 


bstantive evil" within Congress' power to 
a to support Title 18 U.S.C. §700. The 
ed below, and presumably will argue to this 
U.S.C. §700 vindicates the government's 
in protecting the flag from desecration. 


the United States before the District of Columbia Court 


Te direct or indirect encourage- 
@ respect for the flag has consistently been 
insufficient to restrict individual 

of Education v. Barnette 319 


(Compulsory flag salute); Stromberg Vv. California, 


supra (display of da flag * ymbolize opposition to U.S. form 


of governnent); Baz: r, Bullitt, 377 U.S. 360, 371-373 (1964 ) 
(Loyalty oaths). Brandenburg v. Gnio, 395 U.S. yyy, 454-455 
(1969) (Douglas, J-; concurring). Cf. Stanley v. Georgia, 394 


U.S. 557 (1969). 


(411) Joyce's Speech Was Protected Even 
If Measured By the Balancing Approach 


Even were this court to apply the balancing approach 


adunbrated in United States v. O'Brien, 391 U.S. 367: (1968), 


appellant Joyce's conviction must be reversed. 


O'Brien involved the symbolic burning by an antiwar protestor 
of his Selective Service registration certificate, in violation of a 
federal statute. Upholding his conviction in the fact' of a First 
Amendment challenge, the court was careful to note that the statute 
on its face dealt exclusively with conduct not anecesseriay, expressive” 
and did "not distinguish between public and private destruction, and 
{did not] punish only destruction engaged in for the purpose of 


expressing views." 391 U.S. at 375. 


In outlining the circumstances under which this type of 
facially non-discriminatory statute may constitutionally be applied to 
proscribe expressive conduct, the Court seid: 

"We think it clear that ea government regulation 

is sufficiently justified if it is within the consti- 

tutionel power of the government, if it furthers an 

jmportant or substantial governmental interest; if 

the governmental interest is unrelated to the 

suppression of free expression; and if the incidental 

restriction on allesed First Amendment freedom is no 
greater than is essential to the furtherance of that 
interest." 


391 U.S. at 377. 


The Court held that the preservation of draft cards in the 
registrants' hands was a reasonable method of insuring the government's 
ability expeditiously to raise armies, a power expressly delegated to 
Congress by the Constitution, and therefore raised a governnental 


interest sufficient to justify O'Brien's conviction. ‘The court noted 
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the statute "precisely and narrowly," 391 U.S. at 381, sought to 
assure nothing beyond vindication of the government's legitimate 


interest, and thus O'Brien's conviction was solely for the "independent 


noncommunicative impact of [his] conduct. . . .” 391 U.S. at 382. 


The federal flag desecration statute entirely fails to 
satisfy the O'Brien test. Unlike the statute involved in O'Brien, 
our Statute does proscribe "necessarily expressive" conduct and, 

jts terms and inevitable operation, condemns only expressive 
10 Moreover, the federal flag desecration statute punishes 
not privete, acts of desecration, a distinction con- 
itn an avowed congressional purpose to suppress the speech 


elements intrinsic to symbolic desecration. 


There exists no legitimate governmental interest unrelated 


to freedom of speecn advanced by the Statute at issue here, further 


distinguishing the statute from the one involved in O'Brien. As 
demonstreted earlier, the purported governmental interests in (1) 
insuring peace end domestic tranquility, and (2) promoting loyalty 
to the flag and to the country are unavailing. The Supreme Court's 
decision in O'Brien, far from providing support for the government's 


position, thus denonstrates the facial and applicatory unconstitutional]! 


— 


10. In this regard it is significant that Congress has prescribed 
rules governing the destruction of outdated or wornout flags. 
Title 36 U.S.C. $176(j). This highlights the congressional aim 
in Title 106 U.S.C. §700 to outlaw only symbolic destructions. 
Comvere, O'Brien v. United States, 376 F. 2d 536, S40 (1st Cir. 
IG57), rev'd. 391 U.S. 367 (1946). Moreover, a conreries of 
statutes in the District of Columbia, as in all 50 states, 
prohibits the destruction of private property and condemns 
conduct which threatens disruptions of putlic order. 


of the federal flag desecration statute. 
(iv) Street v. New York, 394 U.S. 576 
» oupports Joyce's Position 
The Supreme Court's recent decision in Street v. New York, 
394 U.S. 576 (1969), supports the preceding analysis. There a 
majority of the Court reversed a conviction under the New York 
flag desecration statute because the language of that ect was 
sufficiently broad to have permitted Street's conviction for 
the words which he uttered while burning the flag, or for both 
his words and the act of burning. The Court went on to say that: 
"We have no occasion to pass uvon the validity of 
this conviction as it was sustained by the stete courts 
on the basis that Street could be punished for his 
burning of the flag, even though the burning was an 


act of protest." 


394 U.S. at 594. 


Street thus not only fails to dictate affirmance of 
appellant Joyce's conviction, but goes far to buttress the arguments 
heretofore made in support of reversing the conviction. The Court 
explicitly rejected as constitutionally sufficient to: proscribe 


speech the four following putative governmental interests: 


"(1)__an interest in deterring eppellant [Street] 
from vocally inciting others to commit unlewful acts; 
(2) an interest in preventing appellant from uttering 
words so inflammatory that they would vrovoke others 
to retaliate physically against him, thereby causing a 
breach of the veace: (3) ean interest in protecting the 
sensibilities of passers-by who might be shocked by 
appellant's words about the American flag; and (4) an 
interest in assuring that appellant, recardless of the 
impact of his words upon others, showed proper respect 
for our national emblem." 


394 U.S. at 591. Surely these are the identical interests which the 


gsovernment would here advance to support appellant Joyce's conviction. 
20 


That the Court in Street was talking about "words" alone does not 


require a different result. See Tinker v. United States, supra. 
Of the four dissenting Justices in Street, only Justice Fortas dealt 
at length with the reasons he voted to affirm, and his opinion is 
the legitimete interest of a state in preventing the 
and property resulting from the burning of a flag 


This interest is entirely absent in the 


© Federal Rules of Appellate Procedure 28(i), 
that Amicus A.C.L.U.'s Motion for Leave to 
File Brief is : appellant Joyce adopts by reference Argument 


II(E) of Amicus & L.U.'s brief. 


III 


THE FEDERAL FLAG DESECRATION STATUTE 

IS UNCONSTITUTIONAL ON ITS FACE 

BECAUSE IT IS OVERBROAD AND TOO 

VAGUE TO SATISFY DUE PROCESS 

STANDARDS 

Fundamental notions of fairness incorporated by the due 

process clause of the Fifth Amendment demand that @ valid criminal 
statute provide predictable indicia of guilt so that an individual 
is given fair notice of the conduct proscribed. Lanzette v. New 
Jersey, 306 U.S. 451 (1939). When a criminal statute intrudes in 
the area of the First Amendment, the standard of clarity is excep- 
tionally high. "[A] man may the less be required to act at his 
peril here, because the free Gissimination of ideas may be the loser." 
Smith v. California, 361 U.S. 147, 151 (1959). The federal fleg 
desecration statute fails to pass muster under this constitutionally 


prescribed standara, +1 


The essential vice of the statute here under review is its 
proscription of only those physical acts which intentionally cast 


"contempt" upon the flag. Does the federal flag desecration statute 


seek to punish those who would mock the design of the flag, or its 


color com>dination or shape? Or is the statute @irected at those 
who would criticize the intrinsic value of the flag as a national 


ll. Even if appellant Joyce coulda constitutionally have been punished 
under a precisely drawn statute, he mav not constitutionally be 
punished under a statute which on its face violates the Fifth 
Amendment's due process clause. See N.A.A.C.P. v. Button, 

371 U.S. 415, 432 (1963). aa 


Is the mutilation of the flag to demonstrate disagreement 
th national policies a "contemptuous" mutilation, or is the 
f the flag the object destined for mutilation merely 
symbol to express ideas other than that 


tself? 


flag desecration statute imposes upon a 

the burden of correctly guessing, at his 
feelings nis act(s) will engender in the minds of his 

may not constitutionally be imposed. Thus, 

384 U.S. 195 (1966), the Supreme Court 

> 

for criminal libel, saying 

"to make an offense of conduct which is 

*calculated to create disturbances of the 

peace’ leaves wide open the standard of 

respo ty. It involves calculations 

@s to the boiling point of a particular 

person or 2 particul ar group, not an appraisal 

of tne nature of the comments per se." 
364 U.S. at 200. The guessing game wnich the federal flag dese- 
cration stat: pl2ys with a prospective defendant is quantitively no 


easier and qualitatively no different from that condemned in Ashton. 


Moreover, the federal flag desecration statute invites 


irrational end selective patterns of enforcement, and for this reason 


also is unconstitutional. Cox v. Louisiena, 379 U.S. 536 (1965) 


("{i]t is clearly unconstitutioral to enable a public official to 
determine which expressions of view will be permitted and which 
will not ***." [557]). See generally Note, Desecration of National 
Symbols as Protected Political Expression, 66 Mich. L. Rev. 1040 
(1968). By failing narrowly to define the conduct proscribed, the 
federal flag desecration statute presents the spectre of law 
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enforcement officials imposing their own standards of political 


orthodoxy upon the community.+2 Thus, the drum majorette in a 
Fourth of July Parade outfitted in an Uncle Sam costume might pass 
by unimpeded, but the Yippie leader marching behind her in the 


identical costume might be arrested. 


The federal flag desecration statute also violates due 
process in that it sweeps expensively into the aren or protected 
rights, where "the threat of sanctions may deter their [protected 
rights'] exercise almost es potently as the ectual application of 
the sanctions" themselves. N.A.A.C.P. v. Button, 371 U.S. 415,- 
433 (1963). Thus, in Cox v. Louisiana, 379 U.S. 536 (1965), the 
Court reversed a breach of the peace conviction under a Louisiana 
statute providing that: 


"twhoever with intent to provoke a 
breach of the peace, or under circumstances 
such that a breach of the peace may be 
occasioned thereby ... crowds or congregates 
with others ... in or upon... a pudlic 
street or public highway, or upon 2 public 
sidewalk, or any other public place or 
building ... and who fails or refuses to 
disperse or move on ... when ordered so 
to do by any law enforcement officer of 
any municipality. or parish, in which such 
act or acts are committed, or by any law 
enforcement officer of the state of 
Louisiana or any other authorized person ... 
shall be guilty of disturbing the peace.' 

La Rev Stat. §14.103.1 (Cum Supp. 1962).' 


379 U.S. at S44, 


12. Even absent a conviction, the deterrent effect which the flag 
desecration statute exerts unon the exercise of free speech by 
virtue of the authority it provides for the arrest of those 
exercising speech suffices to render the statute unconstitu- 
tional. See N.A.A.C.P. v. Button, 371 U.S. 415 (1963). 


2h 


Directing its attention to the statutory language 
regarding congregation with others with intent to provoke a 
preach of the peace, or under circumstances which may occasion 
such a breach, the Court held that: 


"the statute is unconstitutional in that 
it sweeps within its broaa scope activities 
that are constitutionally protected free 
speech and assexbdly. Maintenance of the 
opportunity for free political discussion 


is a basic tenet of our constitutional 
@emocracy.” 


379 U.S. at 552. 


See also, Donbrowsxi v. Pfister, 380 U.S. 479 (1965); N.A.A-C-P. 


languege of the federal flag desecration statute, 
permitting, as i+ does, the application of penal sanctions to the 
peaceful expression of unpopular views, brings this case within 
the contours of Cox. See also, Edwards v. South Carolina, 372 
U.S. 229 (1963); Stromberg v. California, 283 U.S. 359 (1931) 
(Compulsory flag salute statute violates the Fourteenth Amendment 


to permit punishment for the peaceable 


expression views). 


CONCLUSION 


For the reasons stated above, eppellant Joyce's conviction 


should be reversed and the case should be remanded to the District 


of Columbia Court of General Sessions with directions to dismiss 


the Information. 
Respectfully submitted, 
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Appeal from the District of Columbia 
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neg October 20, 1969 Decided December 2, 1969) 
for appellant. 
United States Attorney, with 
whom Tnomes +. Flannery, United States Attorney, John A. Terry and 
> 4ssistant United States Attorneys, were on the brief, 


Roger =. Zuckerman, Assistant United States Attorney, 


also entered an appearance for appellee. 


Before HOOD, Chief Judge, and FICKLING and KERN, Associate 


Judges. 


FICKLING, Associate Judge: The trial court, sitting without a 


jury, found appellant guilty of violating 18 U.S.C. §700 (1968) .+ 


The arresting officer testified that on Inaugeration Day 1969, at 
approximately 11:10 2.n., ne observed appellant standing with two 


women at the rear of a crowd five to seven people deep along the 


a 


1. The pertinent provision provides that 


(a) Whoever knowinrly casts contempt upon any flag of the United 
States by publicly mutilating, defacing, defiling, burning, or 
trampling on it, shall be fined not more than $1,000.00 or 
imprisioned for not more than one year, or both. ; 


Inaugural parade route, at the corner of 15th Street and Pennsylvania 
Avenue, N.W. Appellant was holding a small American flag approximately 


h inches wide, 6 inches long and attahced to a 7-inch wooden post. 


He took the flag off the post, tore it, then folded it lengthwise 
and, with the assistance of one of his friends, tied it to his right: 
index finger and raised his hand with the index and middle finger in 


a V position and waved it back and forth above his head until the 


flag became loose, whereupon he tightened it with his teeth and 


continued to display the V sign. 


Appellant's attack on the constitutionality of the statute 
has been met and rejected in our decision in Hoffman v. United 


States, D.C-App., 256 A.2a 567 (1969). 


Upon a careful examination of the record, we hold that there 
was sufficient evidence from which the trial court could find beyond 
a reasonable doubt that appellant knowingly cast contempt upon the 
flag by publicly mutilating it. 

Affirmed. 
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UNIZED ST 


ABBIE HOFFMAN, 


APPEALS FROM THE DISTRICT CF COLUMBIA CCURT CF APPSALS 
aware _O_Oaaee 


APPELLANT'S REPLY BRIEF 


ADDITIONAL RECENT AUTHORITIES 
There are two glaring defects in the federal and sta ate fleg laws as 
currently applied--both very disturbing in their i mplications for citizens 
concerned with the preservation of liberty--which the appellate courts somehow 
have not come to grips with until recently. The first is the statutes' attempt 


to define the U. S. Flag as anything including a mere stars and stripes motif-- 


i.e., any number of stars and stripes, in any design, in the national colors. 


The second is the assumption that wearing of the flag--if done by bohemians or 
peace activists--is per se not a display of patriotism but a desecration. It 
4s assumed that peace advocates could never be saying that they are Americans 


too. Both those issues are present in this case. Recent sppellate court 


initial brief, although before 
enged both these forced and 
statute. 
+ Nam Moratorium Committee v. Cahn, 39 IW 2015, 7 
the U.S. District Court for Eastern New 
ed similarly to the federal one, an attempt 
to mere stars and stripes motifs was 
ute, the court said, is 
tion and defilement committed upon only that familiar 
» in its rectangular form. The court said that 


did not support a broader reading, but 


in mere stars and stripes designs, it would be wccn- 


> ¥. Saionz, No. 6519, July 13, 1970, 7 CrL 2386, 39 IW 2075, 
- 24 79, the Caio Court of Appeals squarely confronted the question 


& wearing is necessaril j desecration. The court decided that 


not in fact made by the butchering of a 
flag and some ota onz's case, having done the mutilating.) The 
court applied the ejusdenm generis eee set forth on p. 7 of Appellant 
Hoffran's initial brief. 

Hodson v.' Evckson, 310 F. Supp. 256 (1970), in which a three-judge 


federal ccurt in the District of Delaware unmsnimously held unconstitutionally 
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overbroad the “contemning by acts 
virtually identically in all relevant respects vo 


be discussed under "overbreadth" below. 


ARGUENT 


I. Recent authority and the Government's own $ 
the contentions that the statute is unconst tuti 
ET 
A. Vasueness: 


In seeking to show that there is nothing v; 


"by acts"--the Government, quite 
tempt of courts as being well-established in the lew 
that meaning is clear, but "contempt" of the fleg is nov.” 
The Ohio Court of Appeals, for instance, did not find it so obvious. 
In dcciding that under a statute virtually identical to 16 U.S.C. 700, fisg- 
wearing by disaffected youth is not flag desecration, it decide: 
" 


way to save the "otherwise cast contempt" prohibition from the vice of uncon- 


stitutional vagueness was to give that claus generis interpretation 


asserted by Appellant Hoffman in his initial brief: t the words “otherwise 


cast contempt" mean “acts of physical destruction or abuse similar in nature to 
acts of mutilating, burning, destroying, defiling, defacing or trampling upon." 
Although the defendant wore as a poncho a flag someone else had mutilated, the 

court said that the statute did not alert the cefendant that plag-wearing was & 
crime, and that "if ignorance were a crime" his conviction for this "disgusting" 


act would be just. State v. Saionz, supra. 


-3- 


med that the interpretation 


stone serving to differenti- 
legitimate Uncle Sam spoken 
Thais is totally inadequate 
the full powers of a censor. The 
Statutory lensuage ic invi ion for police to arrest any such 
chilling effect" vagueness declarations of NAACP v. 
£i5, 432-64 (1963), and s é - Randall, 357 U.S. 513 
e--particularly as inter- 
--very obviously does force one to gamble 
expression is permitted. Ee who would juxtapose a 
car or would displey flags or stars-and- 
bols or indicia of the bohemian or 
ong and hard whether police will mistakenly 
ilement", or an expression of illegally 


"contexptucus 1 i graph of D.C. Ct. Appeals opinion) 


that 3 as “contempt” and "defile" 


are inescapably clear. suck rm used to describe the mere 


Placing of starred end striped cloth on the body of an unacceptable person, 


that shows that the terms can be put to some rather bizarre uses. And if, as 


the Governnent says, "defile" has ea “commonly accepved 

Court of Appeals certainly went beyond any such commonly a: meaning here, 
when it found "defilement" from association wita Abbie Eoff ) body, BUSC, a 
yoyo, & YIP and a Wallace button. The susceptibility of this lev to use as a 
means of censorship is amply demonstrated. 


This law prohibiting "contenpt-castin 2S been selectively enforced 
all across the country as a means of allowing arbitrary police censorship of 
ideas and these very prosecutions prove it. It has been uniformly used to 

kill wherever it crops up the idea that entiewer or anti-police-state protes= 


ters are Americans too, that one can be a peace activist erd love onets 


country as well, and that a Yippie might be just as patriotic as--or (See 


Hoffman's testimony at trial, Tr. p. 26, Government's D.C. Ct. App. Brief, p-2) 


more in the tradition of 1776 than--an Un-Americen Activities Committee member. 
The most dangerous idea to demagogues and would-be tyrants in this country is 
the idea that imperialistic war and domestic repression are un-Arerican and 
that in America non-aggression and liberty are patriotic. This statute allows 
police who set out to kill this idea with bad-faith prosecutions a handy means 
of doing so. It allows a policeman to decide subjectively that it isa 
"contemning" of the fleg (or a "defilement” as the D. C. Court of Appeals put 
-4t dn Hoffman's case 256 A 2¢ at 570) for the flag to appear'on the dishonor= 
able body of a Yippie. 

In Hodson v. Buckson, 310 F. Supp. 528 (1970), where the "contem 
by acts" prohibition, identical to 18 U.S.C. 700's, of a state statute vas 
held unconstitutionrlly overbroad, all the non-overbreadth SNe made by 


overnztent 
ermeny cs 


Taos 2 
regulation jus 


1/ Although th So. 
the type inv aed 
accepted the state 
severable from one 
the “acts” prohibitic 


at 531-533). 


state 


tified by eny such intere 


tea 2/ 


rk, 394 U.S. 575 (1959), discus- 


jentiy considered snd refu 


werm=snt tw 


rermment hot cannot be invoked to 


Gs (394 U.S. at 593), and concluded 


It regarded a "dishonoring"” anti~ 


nguishable from the draftecard 
(1968), and indistin- 
ex v. Des Moines, 
4y in Stromberg v- 
ssion symbolic rather 


tation of it (310 F. 


such as the avoidance of 

U.S. 34 (1907), justify some 
t flegeuse ban to go far beyond the 
Most importantly, it noted 
tself distingdished that case from one of the 
governouental interest in regulating conduct 

communication ellegedly integral to the 

heroful" (quoting 391 U.S. at 382). 
specifically noted that the "acts" wording 


ing the Unifora Flag Act) was "directed not to 


TS a eT RO 
ute involved wa oe words or acts’ prohibition of 


v, New Yorx, 394 U.S. 576 (1969), the court first 
2 cts" and “words” prohibitions were 
rtheless went on to hold that even 

(310 F. Supp. 


Ty g 
ct 


i 
Q 


that the “2 
and then neve 
cousidercd alone, was unconstitutional. 


y 


. 


nx 


rules, if they exist, governing display of the fleg, bur to the attitude 
displayed by the person who flies it." (Id. at 534). 

The court's examples of impermissibly overbr.ad applications 
included the plaintiff displayer's own conduct--fiying the U. S. 
half-mast in the “aishonorable"” left position with the United ations flag, 
and saluting the flag with the clenched-fist gesture of so i 
black power edvocates--which the Delaware Attorney General b 
n 


the 


advised was punishable under the statute. The court held that 

: 2/ i Abe $e seh oA cae eS 
rationales of Barnette and Stromberg together ecoxpel the contlusion that 
the punishment of peaceful symbolic acts rejecting the political ideas 
bespoken by the flag is as alien to the mandate of the 
is compulsion to signify adherence." 

The court recognized a peace-keeping interest in narrowly pro- 

hibiting some flag desecration but of course held that such reguiation 
would be permissible only under & statute directed at incitements to 


violence when the public order is threatened. It found the statute obviously 


not so limited (Id. at 535)- 


eee ener , 
27 West Virginia Board of Education v. Barnette, 319 US 632 (1943). 
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e Government, 


very unpopular causes 
the fleg to show that 
Punishment apparently is 
causes are so vile that 
ress with it. The article 
who carried the flag in a May 
strixe (3 Ind. L.F. at 177) and the 
dexonstretor (See Joyce v. United 


wrapping a miniature flsg 
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g, 3 Indiana Legal Forum 231 
ticle to have little polemic 
“retention oF criminal flag laws 
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Joyce's is clearly e cutiletion case end thus involves arguments unnec@ 

essary to Hoffr2n's eppeal and does not include some issues raised in 

Hoffran's. However, it is noteworthy that the Governnent and the court 

below tended to mininize mutiletion and concentrate on what they thought 

theeyvaoeiee was the meaning of this "V" gesture--actually an ancient 
Wey 


semaphore “for the Eebrew salutation "Shalom" (peace )--in terms of Joyce's 
supposed ideology. (See Government's brief, note 41, pp. 24-25). 


Abuses of the flag in the cause of Pp Lotic< : detailed in 
the article#-cxyamples being a Hewail stud tion for 
displaying a poster : gz with ¢ i lace of stars. 
Voiding his conviction, the court on eppeal seid that this anti-Vietnam wa 
protester, "far from intending a desecration of the Anerican 
self accusing others of doing the sane." (Id. at 164, 

The article likewise details the fascinating 
persons who have been prosecuted for noneidcologically ab 

and serprisinely revesis that pigie 2e ee 
prove philosophical points about sym oli sn rae at 192),/the ‘courts vere 
accustomed to voiding flageabuse statutes on grounds of personal liverty 
when they were challenged by the commercial interests which in those days 
made widespread use of the flag es en advertising device (ie « at 197). 


II. Recent euthority and the Government's concession furt 
the District of Columbia Court of Appeals’ Spplicatton 


SS ee 

Quite aside from the constitutional arguments, the D.C. Court of 
Appeals simply did not do a credible job of statutory interpretation in 
applying 18 U.S.C. 700 to Hoffman's conduct. This was an indefensible 
perversion.of the statute, which should cause any liberty-loving citizen 
grave concern. Onc's first reaction to the decision below is to ask how 
in the world the court could have reached this result. 


A. Lack of intent: The Government's concession that all flag- 
wearing is not a erine isolates the erroneous basis of the 
dudgment below. 

How indeed could the court possibly have reached that result? 


The Government admits that all flag wearing (i-e., stars-and-stripes-vearing) 


is not per se a crime, citing (Note 20, p. 10) Representative Whitener's 


reference to "Uncle Sam" participants in patriotic perades. 
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ed contemning-defiling intent. 
circumstances we : n t it was Abbie Hoffman 


The court listed the circun- 
were attached, | : an Ww 3 > HUAC's hearing, (3) that he 


offran is (256 A 2° 568) and that the cloth 


Ard since every one of these circum- 


the starred and striped 


offcean's naishonorabie"a/ body. 


ee 


umstances” just to be sure. (1) It is not 
a matter of law that the presidential 
ele ae rahe! - 6/ 
George Wallece are per se ridiculous or shameful. 
are First Amendment protected free 
Tne court could not have 


(2) EUAC is not per se dishonorable; and even if it were, 


court's place to rule that it had fallen into such 


Distriet of Coluxbia Court of Appeals opinion concentrates on the 
dishonor", which it infers from the statutory word “defile”. 
p Opinion pp. 4-5, 2564 2 at 563. It is here, too, that the 
court below speaks of "unpatriotic purpose." 
£ its brie? the Govermment once again attenpts to drive past 
unwarrented ascuxption which it is in no wise entitled to 
rake: that a George Wallace button jis per ce a "mockery" of the United 
States, that being the kind of person he is Hoffman cannot "stand up for 
merica”, and'that Hoffman sullies the flag by ascociating with it an 
exblen of the political party of which he was & founder end officer. 


disrepute. Nor can it be dishonorable or contemptuous to approzch 

Office Building at the appointed tine in obcdien 

a@ HUAC subpoena. The court could not have meant this. 

that a citizen advances into the street with a yoyo at his peril. It is 

making a wildly unwarranted inference to say that yoyo use ese matter of law 
constitutes an expression of contempt. Dangling one in court or congressional 
hearing might be something else again, but Foffran wes walking along the 

public street. What makes any one or all three of these “circumstances” @ 
"dishonoring” incident of the flagewearing for the court is that it vas 
Hoffman who did it. What the court is saying is that whenever the fleg is 

worn by Hoffman, that is a “defilement" of it, and that fron Hoffzants identity 
it can be conclusively presumed that whatever he does is done with “unpatriotic” 
intent. (Id. at 570). Hoffman is a second-class citizen ys be conclu- 
sively presumed by our courts--even when he testifies otherwisee-never to 

have displayed = flag with patriotic intent. 

There can be no mistake about this. The court definitely did not 
hold that any and all wearing of "flags" (i.e., stars and stripes in the 
national colors) is with intent to contemm. It said only that intent was 
shown by the "circumstances" here. (Id.) What the court really is expressing 
is the insidious idea that any display of stars and stripes in conjunction 
with expressions of anti-war or revolutionary sentiment is per se a desecration, 
by putting the flag to an "unpatriotic”™ use and associating it with 


"unpatriotic" ideas. (Id. at 570). This despite the fact that an anti-war 


activist might want to convey by displaying ‘the flag the idea--so dangerous 


leryeethat peaceniks and longbksirs 
eople think Yippies are more 
you are the traitor to 
ating the court's decision 
hilosophy, one which certainly does not need any 
the kind of warped reasoning that motivates @ policeran 
citizen's carewindow flag decal, but to 
same decalts being pleced on a car 
logens, or in a bumper sticker that 
stion with the slogen "Patriots for Peace." 
nrent misconceptions in the opinion 
to erphzsize that all Hoffran did with his commere 
In its overeagerness to draw a 
felse armlocy ‘a offcants conduct and pornographic literature, which 
ocial import" to be protected speech, the Government 
attexpts (Note 36, p- 21) to equate Eoffnan’s conduct with something it 
clearly is not. Ee neither “trampled” the fleg nor "incited" a riot. 


B. Recent authority further undermines the governnent's 
definition of "the flag." 


Tne Goverment 2 rts that the shirt admittedly resembled a flag. 


That is true, but that is not enough to satisfy the statute. Assuming 


arguendo its constitutionzlity, tne wording of 16 U.S.C. 700 is at the very 


most a prohibition of "dishonorable" wearing of cloth which falsely suggests 
that a U.S. fleg hes been actually ecissored and tailored. As such it is 


sir: an extension of the mutilation section--acsuring that the statute 
Ip g 


does not allow a desecrator to echicve ind 
achieving directly. It would not extend to @ 
widely sold. 
The more sensible, and 
however, is that the statute is meant to pro 
stars ond stripes designs, but the actual f 
tation, the U.S. District Cor 
(Long Island Vietnam Moratoriun Comittee v. Cahn, supra would av 
problems of constitutional overbreadth. 


tas a _ 
sion, undermine 


C. Recent authority, ani the Governzent's conces 
ring of fleg-like 


the Government's assurption that mere wea 
cloth can be a “desecraticn." 


ee 


Although the Government cites Falter v. 
(1907) for the proposition that wearing mere stars and stripes motifs can 
be a desecration, it should be remembered that Ealter, @ case concernin 
pictures of the American Fleg pleced on beer bottle lebdels, did not touch 
upon vagueness or the First Amendment and stands only for the proposition 
that states do not exceed their constitutional powers by protecting fron 
desecration the fleg of the federal Union. 

It should be noted that the Government's reply does not address 
or even mention our ejusdem generis argunent that mere vearing cannot be 


punishable as desecration under the wording of the statute--that is, the 


interpretation adopted by the Ohio Court of Appeals in State v. Saionz, 


supra. \ 


ste the Government relies 


at as soon as a statute 


ecatempt of court in 


rief should be e Court's notice. ) 


the expression of an idea--First 


quotes on pp- 15-17 of 
fleg goes only to rein- 


expressing contempt 


Cox 
12-13) that “conduct meant to express 


recisely the point, as noted in 


the O'Brien-Stre 1 n be flag-wearing is not (in Mr. Justice 


Black's words 2s quoted) “conduct such 48 patrolling, marching and picketing 
on streets end highays": it coes rot impede the orderly flow of traffic 


and foul up public roadways and require extra “unicipel services. It docs 


not disturb scholars trying to concentrate in a livrary or citizens trying 
to sleep in their homes at night. 
conduct. It does not, in short, h 


B. The O'Brien opinion does no 
suppression of all syxbolic 


In addressing the First Amendment issues, the 


United States v. O'Brien, 391 U.S. 366 (1953), b 


involvement of any question of "conduct". 

a determination whether given conduct has enough communicative cont 
be "symbolic speech" and "bring the First Ane 

the O'Brien case itself as to draft cards); (2) 

of that expressive conduct only if the regulation: (2 


stitutional power of government, (b) is in furtherance of a government 


interest that is (i) sufficiently important and (ii) unrelated to suppres- 


sion of free expression; and (c) is no greater than what is essential to 
furtherance of that interest. Applying the rule of O'Brien does not call 
for simply determining that a given syxbolic act contains an elexent or 
degree of "conduct" and announcing that therefore it can be benned. 

There was perhaps a question in the Court's mind in O'Brien that 
‘dreft card burning was symbolic expression, but given the Barnette court's 
éxpress recognition (reemphasized in Street and exhaustively supplemented- - 
by quotations in the Government's brief (pp. 15-17)), of the flag's signifi- 


cance and the symbolic nature of acts toward it, flag @esecration presents 


an incontestable case of symbolism. It should be stressed that the Court 
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luded 


> > , 3 wiesecto 
mbstentisald = les TRtinate Si 


te over the 
ymbolic speech. 
Seen iet SaenN 


mnenorench of fis ; I ntensely politicized. It 
nationsl debate over 
opriated or 
last refuge. There is nationwide uncer- 
of rationsl unity but against war and 


his devotion to the revolutionary 
rt for pro-var and anti-libertarian jingoists who treat it as their very 
vho have displayed the fleg every duly 4th 
continue to do so without 
seeming to endorse the conversion of Independence Day to Honor Americe Dey. 


Tis controversy ry legitirately be expected to increase and intensify as 


Woetever the merits of either faction, taking sides in this national. 


debate is obvicusly an expression--an exercise of the right 


of free speech. Tae controversy is not 4 trivicl, but a vitally important 
one which goes to the very heart of the abiding debate over the nature of 


the democratic process ard the viability of licerty in a democracy. 


Not offered for the 
authority, but simply as evidence that this 
and is not something perceived only by lawyer 
ing excerpt fromrantm the July 6, 1970 Tine 
Over the Flag: Patriots and Put-Ons--Who G 
begins: 

"For many Americans on Indiepen 
unfurl, the front+-porch flag is an unsettling dilemz. cat iv é an easy, 
automtic rite of patriotism has become in rany cases e considered political 
act, burdened with overtones and conflictin in: then Old Glory 
was ever meant to bear... 

“The flag has become the exblem of America's disunity, a 
land where once only wars abroad set it fluttering in vast nunbers, the 
caricature of a new conflict is raging right at hone... 

"It is as if two Cees both of them oddly brandishing the sane 
banner, were arrayed in some 18th century battle painting, the young whirling 
in defiant rock carmagnole against the panoplied Silent Majority.. 


"Thus far, Manhattan clothier Steve Goldberg's Naked Grape boutique 


bas sola 36,000 flag shirts to retailers across the nation... Some have 


decided, rather sadly, not to fly the fleg these days lest it be misinter- 
preted. In this sense, there is a new group of silent perteooeecue ones 
who feel that their flag has been expropriated by the right or by. commerciale 
ism, but also feel no impulse to turn it into a shirt." 

To the sane effect see "The Fleg: Object of National Controversy," 


New York Law Journal, August 26, 1970, p. sf . 


ee 


, displsy of the flag is an expression 
partisan political use of the flag in the 
pro-police and pro-~Administration 
ression, and equal protection 


y covhing of fre I i n the right so to use 


g use is clearly political expression, 
and Barnette, it is increas-~ 
insly so toda, q : must not be lost sight of: free speech 
off area which a free nation that wants to remain that way 
utional choice of free speech as our fore- 
no law" respecting it. Congress had 
king the lev under which Hoffman was convicted. 
the flag properly relates 
5 of political expression does 


idea expressed is "I an more 


na what the sponsors of Honor America Day were allowed to use it to say. 


* Tnis controversy surfaces almost daily in the public news media-- 


which of course is the eppropriate reference in determining what is an item of 


political expression end whet ordinery citizens, rather than lawyers, have a 
right to sey. It has manifested itself in an Administration-sponsored Army 
rajor’s statements on radio and television that Senator George McGovern 
“degraded” the flag by wearing to the November 15, 1969 Washington, D. C. 


pe2ce demonstration a flag lapel pin of the type favored by the pro-war faction 


(Washington Post, Nov. 27, 1969, 


man John Rarick that We 


psychological advan 
1969, p. ); and the New York Fetrolz 
to the aid of a policeman who vas disciplin Lolavi 5 uniform resule- 
tions by attaching a mini 
1970, p. ). The right of New Yo 
appropriate the fleg as a syxbol in 
vigorously contested in New York City. 
types have begun to reappear as t 
ments that the Justice Department should investiga 
“commit treason" by displeying the Viet 
Maryland's governor 
“an imuediate test of the law's constitutionality” as he nevertheless signs 
& bill compelling all schoolchildren to pledge a Eoltinore Record, 
May 27, 1970, p. C13); and the U.S. District Court for Eastern New York ("in 
tairect conflict! with a previous ruling by another judge on the same bench") 


holds that a non-believing junior high pupil can be suspended for refusing to 


stand for the pledge (New York Times, July 12, 1970, p. ). National 
V.dderial 


Education Association, a syndicate that has never purported to aim at highbrow 


readership, recently published in small-city papers an article on challenges 
to flag laws, which scrupulously avoids taking side $ on the issue (a sure 
sign that widespread debate exists), but which quotes a lawyer to the effect 


that while all-star sports organizations such as the Esrlem Globetrotters 
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illesel for ' 


, Press-Chror 


21 of an arrested New York 


t her act of flying the national 


ment or contempt of 
+ the country is in distress" 
(Washington Post, March 12, 


*h a flag wearer in an appro- 


mere desecration 


that the fles isn’t considered sacred." 


~ Oprm won 
from mexory, 


Richzon2, Virginiz, 


student for wearing 


n6 the conviction and 


7, 1969); 


and a Fayetteville, 


"snap to attention" and 


prove he can 
holds that "the Supreme Court hed 
the flag whether it be e shoulder 


(Sacramento Bee, June 4, 1970, p. ). 


the chief prosecutor for the city of 


nceyear jail sentence of a 


legislative history cited by the Government on p. 20 of its bricf--"How much 


more contempt could you ger 


clothing?” (Vvashington Post 


June 19, 1970, p. 


than...to wear it in public zs a piece of common 


Similarly the Detroit 


Free Press-~-z serious, not an underground, newspa 
running under t Aline "Judze's Courage Upholds 
an unemployed musician who 

from a mere piece of bunting which he kad picke 


thinking a flag had been torn up (May 23, 1970, p. 1A). 


2 


continued: 


"Judge Sutherland said 
He said Barber got the stiife 
judge's strong feelings abou 


: ‘'No one hes th 
mve 2 substitute 


"tT believe in peaceful dissent, but 
done anything to perpetuate or better our country. 
right to do this until he proves himself worthy of living 
our flag.' 

"The judge said he asked Barber w. military 
veteran end whether he regulerly washe nen attempt 
to find out whether Barber had ever helre I the country." 


D. Appellant Hoffman did not engage in "pure conduct", or in 
behavior having substantial nonspeech content or impact. 


The Governnent vigorously contends (trying its best in footnote 36 
to lunp Hoffian with the flag-mutilstor Joyce and on p. 21 to confuse him 
with beer-bottler Ealter) that Hoffman's conduct was "in no way intended to 
express an idea." Even without Hoffman's testimonial explanation of his 
conduct, it would be clear to the disinterested spectator that this was his 


intent--to allege that he was as American as the Committee was. - To infer 


that he could not have mcant this is to penalize Hoffman for being Abbie 


Hoffman. Under the rationale espoused by the Governnent and the court below, 


east eation 
Ne a my 


were present in Hoffman's symbolic 
n any expression. ry hancbill may become litter, and 
ray disturd en umwilling auditor, but O'Brien and Cox v. 
clear from the O'Brien opinion itself that 
is that which has 


ronecormunicative 


non-communicative impact 
1's case, nonexistent. The 
2, even in a case of flag burning, has been done to 2 con- 
=z, an idez, a symdol. The Govermnent's discussion of the 


this clear. The wearing of a flag-motif-sugsestive 


shirt does not feul up t! 7 Service System, threaten the safety of . 


@ court house, block streets or highways, or reguire extra police or street- 


Cleaning services. Insofar 2 atriotic as we believe or 
z 


V/ Although it is s 
tearing a flag at ta ural Parade, the Government's conclusory 
allegation that "Hoffran's conduct wus similarly explosive" is inde- 
fensible, for it i 
having been indica rather, that except for police, the entire group 
erouna Hoff ronsisted of nis friends and sympathizers. 


“unpatriotic™ as th 
communicative. 
In fact, O'Brien requires that if 
be regulated, its non-comunicative content be regulat 
possible infringement of the communicative. 
O'Brien says only that constitutional protection of 
not extend to “en apparently limitless variety of 
symbolic conduct is protected, but not all. The 
quoted by the Government in its reply brief (pp. 
sort of conduct which is obviously regulable, beceu 
physical nonspeech impact, end which is just as obviously 
on that very ground from peaceful flageweering. Certeinly, when the Court 
in Cox I spoke of “such conduct 23% i and picketing on 


streets end highways" (379 U.S. at 555), it did not mean all communicative 


—_— 


conduct. Indeed, it is obvious that it meant conduct having secondary non- 


speech effects--which each of those examples hes. 

Measured, as it must be, by its effect, the nonspeech elenent 
here is so minimal that there simply is no legitimate governzent interest 
in suppressing the expression. 

| E. The patriotism-promotion suggested by the Government is not the 
kind of substantial end lesitinate interest required by O'Brien. 


1. Substantiality of Government Interest 

fhe question whether. pronoting patriotisna and ensuring respect- 
ful attitudes is a sufficient enough governnent interest was very effectively 
answered by the Court not only in Street, but also, in fact, in Barnette. 


The obvious answer to the Government's attempt to distinguish Barnette as 


involvins F eet is that the Court in 
a distinction could be drawn, 

It should be remembered, 
oen approved es protected 


eS 
2 


expression. 


394 U.S. 576 (1969) that patriotism's 
govermsent interest to 


court was of course dealing 


speech does exist and when present does 


interest is insubstantial for 


suppressing of free expression. 
specifies that to be pu shable the "conduct" must 
a symbol, then it obviously is concerning 


ical content of the "conduct." 


Such en interest as the promotion of patriotism and discour~ 


agement of contempt of our governuent--even assuming substantiality--is 
necess2rily related to the suppression of free communication. The Covern- 


ment s2ys that 18 U.S.C. 700's prohibitions are not @irected at expression, 


but indeed they are aimed at little else. | Otherwise, the statute would not 
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punish “contemni ng’ 

prohibited is acts meant to express 

expression is the whole objective of the siav 

the mame of patriotism, ellegedly justifies the 

respectful of the flag is directly concerned with wh Ke¥- onduct expresses. 
Indeed the only person the federel statute punishes is one who intentionzlly 


expresses a view that others will perceive. 


When "acts" an 


that 18 U.S.C. 700 prohibits all 


is not narrowly aimed at those which constin 


8/ 


ferminiello~ sort or of a more plausible sort. If it were so eined, 


statute could prohibit verbal as well as non-verbal “a 


A recent article very pertinently asks: ‘Can 

which justifies the prohibition of physical flag desecration, ys 

verbally expressed contempt for the flag apart from an interest in preserv- 
ing order which can justify pon?! 


The answer is that clearly an interest in 
sensibilities of passersby or promoting patriotism cannot justify such 2 
prohibition when it could not justify the conviction in Street. The federal 
flag stetute's prohibitions, like the prohibitions in Street, 69 beyond the’ 
scope of the government's narrow legitimate interest in preserving order. 
They arc not, like the draft-cand-burning prohibitions in O'Brien, restricted 


Terminiello v. City of Chicago, 337 U.S. 1 (1945). 


Yhayer, Freedom of Speech Vee Symbolic Conduct: The Crime of Flag 
Desceration, j2 Ariz. | eve FL (1970) - 


to @ narrow legitics ; such me ving ths der] ration21 


yematian 
Wes ee On 


2tive rean 


ression" argument, 


2tive means of expression" 
contrary, thet the "interest" which can 
oné which cannot be achieved by 
alternative means ly curtailing expre It is an 
“alternative mean regulation" test. After setting out the "legitinate 
ll standard, the O'Brien opinion 


alleged First Amend- 


furtherance of that 


communication method" test did obtain, 


the leck of ‘ Fas 6s The 


Goverrmment bricf's 


of the flag firmly estab that it isin terms of meaning, a rectangle 
worth at leas 


FERETO LATE B LT 


The Government says (p. 13) that the 
of being recognized as @ substitute for any particular verbal statement", 
but on the contrary, everything the Government says about 
sacred significance of the fleg indicates 
as saying a great deal. It hardly needs even 
is a well recognized substitute (and becoming increasingly so) for 
expression of the idea that thousands of anti-war proves : may be kent 
from expressing by the flag laws--the mess Eoffman directed at the 
Comnittee--"I am just as American as you, and perhaps more so." 

Indeed there is no effective alternative when the message is 
"I have es much right to wear the fleg as you do"--s message perhaps 


needed in today's polarized society. To apply an "alternative mean 


communication" standard as the Government does would be to) hold that 


construction vorker, policeman or pro-war western film star can wear 


fleg to express his chauvinism and intolerance but a Yippie can only assert 
in speeches and writings that he has a similar right. Obviously this il 
accords with the Government's views that the flag is eloquently symbolic 


and that symbolic speech is allowable whenever "without the conduct, the 


oral expression would lose meaning." 
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such as to deprive it of First Amendment 
protection 
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Appeals’ reliunce 
decision, which invol 
tion for. dreft card 
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CONSTITUTIONAL PROVISIONS AND STAT 


Virst Amendment to the Constitution of the United ‘States provides: 


Congress shall make no law respecting an establishment 
of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; or 
the right of the people peaceably to assemble, and to 


petition the Government for a redress of grievances. 


Amendment to the Constitution of the United ‘States provides: 


No person shall be held to answer fo 

otherwise infamous crime, unless on 

indictment of a Grand Jury, except i 

in the land or naval forces, i 

in actual service in time of War or ¢ “ 

nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or 
property, without due process of law; nor shall private 
property be taken for public use, without just 
compensation. 


18 U.S.C. § 700 provides: 


(a) Whoever knowingly easts contempt upon any flag of the 
United States by publicly mutilating, defacing, defiling, 
burning, or trampling upon it shall be fined not more than 
$1,000 or imprisoned for not more than one year, or both. 


(b) The term "flag of the United States" as used in this 
section, shall include any flag, standard, colors, ensign, 
or any picture or representation of either, or of any part 
or parts of either, made of any substance or represented on 
any substance, of any size evidently purporting to be either 
of said flag, standard, colors, or ensign of the United States 
of America, or a picture or a representation of either, upon 
which shall be shown the colors, the stars and the stripes, 
in any number of cither thereof, or of any part or parts of 
either, by which the average person seeing the sume without 
deliberation may believe the sane to represent the flag, 
standards, colors, or ensign of the United States of America. 


(ce) Nothing in this section shall be construed as indicating 
an intent on the part of Congress to deprive any State, terri- 
tory, possession, or the Commonwealth of Puerto Rico of 
jurisdiction over any offense ever which it would have juris- 
dietion in the aksence of this section. 


COLUMBIA CIRCUIT 


from the District of Columbia 


Court of Appeals 


CIVIL 
FUND AS 


1. Whether Hoffman's act of publicly wearing an article of clothing 


(a shirt) decmed to represent the American flag is the type of 
< 


conduct proscribed by 18 U.S.C. § 700? 


(a) Whether there is an offense under 18 U.S.C. § 700 in 
the absence of a physical act of dishonor or destructicn? 


ether 
it 
flaz, can be sustai 


contemptuous conduct? 


Amendment? 


(a) Whether the : 
an (American fla 1@ purpose of 
dissent cons’ s speech within 
the First Amendm 


Whether the content of \ 
to deprive it of First Amendment protecti 


Whether Hoffman can be 

which neither produced ¢ : anger nor 
encroached upon any substanti a al interest 
consistent with the First 

Whether the District of Columbia C f ‘Appeals’ 
reliance on the O'Brien case F 


Whether 18 U.S.C. § 700 can be saved from imeonstitu- 
tionality by interpreting it to require the additional 
element that the desecration occur in circunstances 
which threaten a breach of the peace? : 


3. Whether the federal flag desecration statute is so vague, ambiguous 
£ gue, 


and uncertain as to violate due process standards? 
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1-profit 
advancing the 
the develop- 


specen as 


federal flag desecra- 


to appellant's con- 


a wide-range of activities, 
including dezonstretions s acial segregation, discrimina- 
tion against the poor, th xn I 
order (Tr. hugust, 19¢ Hoffman participated in the pro- 


test demon ns : caro in connection with the proceedings of 


the Democratic National Conventi Cans 25) 1/ As a result of his 


Chicago activitics f 431 1 subpoenaed to appear before the 


1/ See Mailer, Miami the Seige of Chicago ( 1968). 


Nouse Un-American Activities 


October 3, 1968 (Tr. 25).2/ 


? 
of the Cannon House Office 
Noffman was obse 
in a shirt which they belic 


ever 


fT) 
ete = 


designs of the American 
by his lawyer and ten or fifteen acquais 

there is no evidence that they ereati 

ing themselves in a disruptive or boist 

anything other than a peaceful way (entire transcript). 

evidence that any substantial group of 

time. The three police officers, observing ap >: approached 


him and proceeded to tear his shirt and place him 


(Tr. 26-7). 


The shirt in which Hoffman was 


arrest was manufactured and sold commercially (Exh. 4); It had red 


and white stripes in front and back and on the lower sleeves; and 
there were white stars in a blue field on the shoulders and cuffs 
(Tr. 5-6, Exh. 4). There were two political buttons pinned to the 
front of the shirt. One of the buttons bore t the legend “Vote Pig 
Yippie in Sixty-right"3/ and the other "Wallace for President, Stand 
Up for America” (Tr. 6). The record contains no evidence that the 
buttons were placed on the shirt by Hoffinan either in the presence 
of the police officers, in public, or othenris Hoffman testified 
that he wore the shirt as a fonrn of protest against HUAC; against 

2/7 Noffnan is ene of "The Chicago Seven" now on trial in the District 


Court for the Norther District of Tllinois on an indictment for 

conspiracy to violate the Vederal Anti Riot Aet, 18 U.S.C. § 2101. 
3/7 By way of protest against the presidential candidates selected by 

the Democratic and Republican parties, the Youth International Party 

selected as their candidate tor President in 1968 a pig named "Pig." 
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is country was 
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, a y/ 
desecration statute .— 


federal flag 
efore this Court 
an opportunity to resolve the basic 
flag desecration 
3.8. 576 (1969), but declined to 
the Suprene Court reversed the 
nat the defendant may have been 
of burning a flag, but for speech uttered 
Simulteneously therewitt Nevertheless, as fully set forth on pages 
19 and 20 infra 1 YE naule of the Strect case strongly supports 
Hoffman's ¢ 
AN ARTICLE OF CLOTHING (A 


OF THE UNITED STATES IS NOT 
BY VS Ve § 760. 


an, by simply wearing in public 


etured article of clothing (a shirt) deemed to 
¢ 
resemble the American flag, did not violate 18 U.S.C. § 700. The ex- 


x . 
press language of the statute, as wel] us its underlying le 


ishative 


W/ The text of this statute is set out on page > supra. 


history, make i 

. - Va. 

(uw) a Pp 
of the United 
over the government 
conduct was “contemptuous” 
had the effect of bringing 


AP aeLonUeS Cems 


Dishonor or Des 
Title 18 U.S.C. § 700 provides as 
(a) Whoever knowing 


ed for not 


On its face, the foregoing statutory provision would seon to proscribe 


only physical acts of flag desecration; it contains not:even so much 
o > 


as an inference that the wearing of the flag or an article of clothing 


. : : AAA be ey aa . 
resembling the flag constitutes prohibited conduct .2/ Four of the five 


enunerated types of offensive conduct -- mutilating, defacing, burning 


and trampling upon --, when read in their ordinary sense, relate to 
S/ Cf. the language of the District of Columbia Ylag Desecration 


i 
Statute, D. C, Code, See. 22-3414, which is broad enough to 
reach the type of con@uct here involved. 


"detile™ 


statute. Its enact- 
g-burning 
the Vietnam 

S. Code Congres- 


R. 271 Before 


1 passage of the 


of conduct proscribed, states: 


poles 


het? 
2 Lk 
ane 


The conclusion that Congress intended to proscribe only 


2S Ge) 


physical acts al support in the House 


debate on the 2 : the proposed legislation to his 


colleagues, Congressman Rogers of Colorado, the co-sponsor of the 


esgue 


it (113 Cong. Ree. No. 97, M. 7495-6): 


(The bill] seeks only to protect from physical 


dishonor 1 pu ec destruction of the symbols 
<¢ liberties and idculs. 


The bill does not prohibit inflann 
statenents directed toward the flix. The bill is 
limited to physical attacks upon the flag... 


It should be cap 
buttons were pinned 


° 


not supply proof of the element 


contwins no evidence thet Hof! 
public or otherwise which -- if 


relied upon -- would be require 
6/ 


statute. 


B. The Physical Act 
Of The United 


The article of clothin 
not constitute "a flag of the United 
18 U.S.C. § 700(b). While the itens 
broadly defined in the statute, they 
“which the average person seeing the 10U beration may 
belicve . . . to represent the flag . . .™" The govern 
no independent evidence in respect of the reactions of 
man" to appellant's shirt; it relied entirely upon the testim 
the arresting officers that, in their eyes, the 
flag." Surely, against the background of a judicia 
cornerstone is due process, Congress could not have intejded its 


"average person" to be the "average police officer." Moreover, even 


deliberation" as the statute requires; they found it necessary to 


seek confimnation of their reactions from their superiors (Tr. 5). 


6/7 CY. State v. Peacock, 138 Me, 339, 25 A. 2a NO] (1982), in 

73 which a conviction Tor flag desecration ander a Maine statute 
was reversed on the ground that the alleged acts of: deseera.. 
tion did not take place in public. 


took place on 


No. 97, 


th @ 0 


rdagd on on 


white and blue 
symbol of 
follows 

erican 


nan this cigar 
stars and stripes 
Suppose this cigar 


Kr. Ro [ cert 
the fm 4 is not a symbol of 


our flag and it ; n in the sume 


form. 


Mr. Rogers (co-sponsor of the bill). (After 
reading the statutory definition.) 


. . . that means that an average person of: 
average intelligence who, on seeing such itens, 
would believe that they are the flag or a re- 
presentation thereof. : 


‘Mr. Roudebush. I think the gentleman's point is 
well made. The articles demonstrated do not 
represent, nor do they imply that they are the 
American flag. ot 


The foregoing comments, made in reference to a beach towel, pillow, 


beach bag and cigar would be equally applicable to the shirt worn by 
appellant. It neither represents, nor implies, that it is the 
American flag. 


C. The Government Introduced No Evidence 
Of Contemptuous Conduct. 


’ To sustain a conviction under 18 U.S.C. § 700, the 
government must establish that the defendant "\nowingly east contempt” 
on the flag. The language in quotes, if it — be defined at all, 
requires at a minimum proof of an intent to dishonor the flag. Cf. 
State v. Schlueter, 127 N.J.L. 496, 25 A. 2d 24S (942). The govern- 
ment has offered no proof whatsoever that Hoffman's conduct was “con- 
temptuous" of the flag; or that it was intended or had the effect of 
bringing dishonor upon the flag. Consequently, the RenIcon must be 


reversed, 


has stéz it ar white and blue 
a symbol of 
k it follows 

American 


man this cigar 
stars and stripes 
Suppose this cigar 


US. 


Mr. Roudebush , y know that it is not 
y . 
i 


the American s not a symbol of 
= p/ 
our flag even, and : is not made in the 


form. 


same 


Mr. Rogers (co-sponsor of the bill). (After 
reading the statutory definition.) 


. . . that means that an average person of 
average intelligence who, on seeing such itens, 
would believe that they are the flag or a re- 
presentation thereof. ; 


‘Mr. Roudebush. I think the gentleman's point is 
well made. The articles demonstrated do not 
represent, nor do they imply that they are the 
American flag. Lod, 


The foregoing comments, made in reference to a beach towel, pillow, 


beach bag and cigar would be equally applicable to the shirt worn by 
appellant. It neither represents, nor implies, that it is the 
American flag. 


C. The Government Introduced No Evidence 
Of Contemptuous Conduct. 


’ To sustain a conviction under 18 U.S.C. § 700, the 
government must establish that the defendant "knowingly cast contempt” 
on the flag. The language in quotes, if it "oy be defined at all, 
requires at a minimum proof of an intent to dishonor the flag. Cf. 
State v. Schlueter, 127 N.J.L. 496, 25 A. 2d 249 (1941). The govern- 
ment has offered no proof whatsoever that Hoffman's conduct was “con- 
temptuous" of the flag; or that it was intended or had the effect of 
bringing dishonor upon the flag. Consequently, the conviction must be 


reversed. 


UTE ON IT 
SPEECH GUARANTEED 
that the conduct upon which the government 
here predicat 2S - statutory violation is an act of symbolic 
speech. In at 2 f article of clothing (a shirt) 
which resembled an American flag, Hoffman intended simply to 
communicate his dissatisfaction with the activities of HUAC; with 
other of our social and political institutions; and with, what he 
the democratic principles upon which 
this country was foumded. His conduct was not only capable of being 
understood by others as a form of expression of ideas; it was un- 
mistakable. See Note, Symbolic Conduct, 68 Col. L. Rev. 1091, 1109-17 
(2968). Aside from its communicative value, Hoffman's conduct had no 
independent significance. 
That the present case is one which votes "speech™ is 
“apparent from the face of the statute under which Hoffman was con- 


vieted. The federal flag desecration statute is directed exclusively 


at communicative conduct; it prohibits only those acts against the 
7 


flag which "cast contempt” upon it. 
As am act of speech, Hoffman's conduct was within the ambit 


of protection afforded by the First Amendment. Since his conduct 


7/ It is apparent that, as a matter of Congressional policy, 

7 the physical act of destruction of the flag is not in- 
trinsically evil. Thus 36 U.S.C. § 176(3) provides that 
when the flag “is in such condition that it is no longer 
a fitting emblen for display [it] should be destroyed in 
“a dignified way, preferably by burning." So long as the act 
of destruction commmicates acceptuble ideas it docs not 
constitute a criminal offense. 


— Oe 


neither encroached upon a substantial governmental interest unrclated 
to speech nor produced a clear and present danger, the statute as 
applied contravened Hoffman's fundamental right of freedom of 
speech. Moreover, to the extent that the statute on it 
punishes “speech,” it can be saved from constit 
only if it is interpreted to require a showing offense 
occurred under circunstances which threa a breach of the peace. 

A, Hoffman's Conduct, Being a Forn of Commumication, 

Constituted "Speech" Within the First An rendnent 

as Construed by the Supreme Court. 

The Supreme Court has consistently acknowledged that, as 
used in the First Amendment, the term “speech” encompasses conduct 
other than conventional verbal communication. The decisions of the 
Supreme Court have "never limited the right to speak .:. . to mere 
verbal expression, * Justice Harlan concurring in Garner v. Louisiana, 
368 U.S, 157, 201 (1961). See also Brown v. Louisiana, 383 U.S. 131, 
141 (1966). For example, the exhibition of motion pictures has long 
been treated as protected “speech.” Joseph Burstyn, Ine. v. Wilson, 
343 U.S. 495 (1952). Moreover, a wide range of unconventional 

symbolic behavior have been recognized as forms of communi cation 
entitled to Tirst Amendment protection, e.g. peaceful labor picketing -- 
Food Imployees v. Logan Plaza, 391 U.S. 308, 315-315 (1968) and 


8/ 
Thornhill. v. Alabama, 310 U.S. 88 (1940); civil rights sit-ins -- 


Gamer v. Louisiana, supra; litigation of civil rights cases -- 
: : g S 


NAACP v. Button, 371 U.S. 415, 428-351 (1963); and, at least arguendo, 
draft card burning -- United States v. O'Brien, 391 U.S. 367, 376 
(1968). 


8/ CL. Giboney v. Bupire Storaye & Tee Co., 336 ULS.. “490 (1949) 


involving picketing “direeted at an illegal end. 
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two separate occasions 


consti tutes E * with e meanin £ the First Amendment. In 
armette, 319 U.S, 624 

school children 
pledge of allegiance was an un- 


= the freedoms of speech and religion. 


majority, articulated the principle 


that symbolic conduct of the flag was entitled to First 


Amendment protection: 
in connection with the pledges, 
mm of utterance. Symbolism is 
ctive way of communicating ideas. 

The use of an emblem or flag to symbolize some systen, 

idea, institution, or personality is a short cut from 

mind to mind . . . Symbols of State often convey 
political ideas just as religious symbols come to con- 

vey theological ones (319 U.S: at 632). 

Stromberz v. California, 283 U.S. 359 (1931), bears an even 
closer kinship to the present case. There, the appellant, who had 
directed a group of children attending a sumner cump in a ceremony 
involving the raising of the Sovict flag, was convicted under a 
California statute which prohibited the display of the red flag as 
symbol of opposition to organized goverment. The conviction was 
reversed on the ground that the statute -- in restricting what was 


deemed to be a form of communication -- was an unconstitutional 


restraint on the exercise of appellant's First Amendment rights. It 


is difficult indeed to conclude that the quality of the conduct 


involved in Stromberg -- at least insofar as it bears on the guestion 


whether "speech" is at issue -- differs in any memi 

from that here involved. Clearly, a “contenptuous" 

the American flag as a symbol of Opposition to esta 

institutions is no tess an act of speech than the 

flag to manifest contempt for or opposition to our form of government. 
Furthermore, as recently as last term, the Suprene Court 

affirmed that conduct functionally ir riGiieeiegutee able from that here 


involved was cntitled to the full protection of the First Amendment. 


U.S. 503 (1969), it was held that the wearing of black armbands by 
students to publicize their objection to the hostilities in Vietnam 
was Tene os to "pure speech' . . . entitled to com prehensive 
protection under the First Amendment.". As a conseguence, the Court 
struck down as unconstitutional a public secondary school! s ban on 
the wearing of black shen We submit that the act of wearing 
a shirt which resembles the American flag as an act of protest 
cannot be distinguished from the act of wearing a black armban d as 
an act of protest; and as such is entitled to the same protection 
under the First Amendment as was afforded the students’ conduct in 
the Tinker case. 

Contrvry to the sugyestion of the District of Columbia Court 
of Appeals, there is nothing in Halter yv. Nebraska, 205 U.S, 34 (1967), 
which would cast doubt upon the conclusion that Heffman's conduct 


a 


9/ The Tinker decision is discussed in The Supreme Court, 1968 
Tem, 83 Harv. L. Rev. 7, 154, 


constituted protected speech That case simply upheld the con- 


which made it an offense to place 


ae. 


articles of 


> 


commercial advertising is not the type of speech 
Valentine v. Chrestensen, 
it is notable that the First 
ease. Furthermore, the 
issues involved in the federal 


gnized by the Attorney General in 


ciary Committee in respect of the statute. 


Code Congressional A dninistrative News, 90th Cong. 2d 


The Content of Hoffman*s Speech Was Not 

Such as to Deprive it of First Amendment 

We recognize t the content of Abbie Hoffman's ex- 
pression (to the extent viewed as involving the desecration of a 
national symbol) may be peculiarly offensive to the patriotic 
sensibilities of large segnents of our population. In fact, the 
District of Colunbia Court of Appeals itself characterized Hoffman's 


purpose as “unpatriotic” and “profane. But, that circunstaunce without 
more simply does not justify depriving his expression of the full 


protection afforded by the Tirst Amendment. 


It is true that certuin 
li/ 
Lewd and obseccne and mulicious 
the past, been denied constitutional protecti 
the First Amendment does not extend to speech 


social value." Chaplinsky v. New Ham 


Garrison v. Louisiana, 379 U.S. 64, 


simply never applied to speech or conduct, like 

amounted to an expression of grievance and protest 

public issue. The very essence of the free speech 

political protest, precisely because of its content, 

trinsically valuable as a stimulant of free thought and discussion 


that it can never be wholly excluded from the protection of the First 


Amendment on the basis of minimal social importance. See Bond v. 


Floyd, 385 U.S, 116, 136 (1966). See also Brennan, The Supreme 


Court _and the Meiklejohn Interpretation of the First Amendment, 79 
2S ee te ea jon interpretation ox the ftarst Amendnent, 


Roth v. United States, 354 U.S. 476, 4S3-S5 (1957). 
Beauharnais v. Illinois, 343 U.S, 250 (1952). 


In Stanley v. Georgia, 394 U.S. 557, 564 (1969), an obscenity 
case decided last term, the Supreme Court enphasized that the 
Yirst Amendment guarantees the right to receive information and 
ideas "regardless of their social worth." Similarly, in 
Williams v. District of Columbia, U.S. App. D.C. > 

Recdyee (L968), this Circuit held that a 
statute prohibiting "profime™ or"obscene™ Language could not 
withstand Virst Amendment serutiny unless the element of a 
threatened breach of the peace were read into it. 


libelous utterances, 


safeguards of the 


X 


Neither Produced a Clear 
Fneroached upon any 
Interest, his Conviction 


m+ Piaoht 
ent nienes,. 


withstand@ constitution 


and made in such circumstances, as to create a “clear and present 


danger” of substantive evil 7 (Schenck v. United States, 249 
U.S. 47 (2919); per? mder a balancing of individual against 
societal inter Dr if his speech is deemed to have encroached 
interest. Tinker v. Des Moines 
supra; American Communicatiors 


Association v. >. 382, 399 (1950). Cf. United States v. 
1u/ a ee 
O'Brien, 391 U.S. 367, 376 (1968). 


From the standpoint of resolving the present controversy, 


it is not enough to assert, as the goverment does, that there is a 


L4/ = Tinker, the black bund case, purportedly involved the 

exercise of “direc ins lirst Amendment rights akin to 

: ), while O'brien was treated 

h mixed with conduct, Notwithstanding 

this difference, the First Amendment test cnunciated in the 
two cases uppcars to differ only semintically. In uny event, 
as hereinafter discussed, Hoffman's cxpression is protected 
under bot?: tests. 


legitimate public interest in encouraging reverence end respect for 


the flag. We do not even dispute the point. However, it must be 
recognized that the Supreme Court has consistently heldithat a 
purpose to encourage reverenee and respect for the flag, or to foster 
patriotism and national unity, is not sufficie ground :to constitu- 
tionally restrict individual expression. We Jirginia State Boa 


of Education v. Barnette, supra [compulsory flag salutel: Bageett 
—— —— eee 2 ete ‘2 y o 4? 


Bullitt, 377 U.S. 360 (1964). [Loyalty oaths]. See also Taylor v. 
ren ————— 16/ 


Mississippi, 319 U.S. 583 (1943). Cf. Stanley v. Georgia, supra. 


The sole governmental interest which, from a constitutional 


standpoint, may conceivably be advanced to justify the federal flag 


desecration statute is society’s interest in order and tranquility. 


We would expect the government to assert at most that, in view of the 


1S/ “If there is any fixed star in our constitutional constellation, 
it is that no official, high or petty, can prescribe what shall 
be orthodox in politics, nationalism, religion, or other 
matters of opinion or force citizens to confess by, word or act 
their faith therein. . . . We think the action of the local 
authorities in compelling the flag salute and pledge transcends 
constitutional limitations on their power and invades the 
sphere of intellect and spirit which it is the purpose of the 
First Amendment to our Constitution to reserve from all official 
control.” 319 U.S. at 6N2. 


The principle, recently enunciated in Stanley, that the State 
has no “right to protect the individual's mind from the effects 
of obscenity" s Sarpy beeause it wishes to control the moral con- 
tent of a person's thoughts," is analogous. 


tendency of some peopl grow violent w hey see the flag 


desec he rtute asonably S speech so as to prevent 

potential } hes he peace now well settled that 

arousal potent £ the foregoing type is > suffi 1t ground for 
Addressing itself to this 


fed 
‘So 


- 1 (4949), the Supreme 


under our system 
It may indeed 
induces a con- 


orm 


>t 
(i) 


challenging. 
and 2Sumptions and 
ffects as it presses for 
That is why freedom of 
- + + protected against censorship 
- - There is no room under our 
Constitution for a more restrictive view. For the 
alternative would lead to standardization of ideas 
either by legislatures, courts, or dominant political 
or community greups. 17/ - 


—_—_—_————_— 


17/ See a Tinker v. Des Moines Independent Commmity School District 
Supra, where it was stated: 


"The District Court concluded that the action of the 

school authorities was reasonable because it was based 

upon their fear of disturbances from the wearing of 
armbands. But, in our system, undifferentiated fear or 
apprehension of disturbance js not enouch to overcome the 
right to freedom of expression. Any departure from absolute 
regimentation may cuuse trouble. Any variation from the 
majority’s opinion may inspire fear. Any words spoken, 

in class, in the dunchroom or on the campus, that deviates 
from the views of another person, may start an argument or 
cause a disturbance. Put our Constitution says we must 
take this risk -- and our history says that it is this 

sort of hazardous freedom -- this kind of openness == that 
is the basis of our national strength and of the independence 
and vigor of Americims who grow up and live in this 
relatively permissive, often dispututious socicty” (emphasis 
supplicd) 393 U.S. at a 


In more recent Supreme Court cases, the fj 

“evolved that a high degree of urouse] potential docs not justify 
restricting expression unless violence is actually threatened and 
sufficient police are not available to control the disturbance which 
might occur. If the state can preserve order by controlling the 
-response, thereby permitting communication of 

suppressing it, it has a duty to do so. 

The cases of Cox v. Louisiana, 379 U.S, 536 (1965) and 

Edwards v. South Carolina, 372 U.S. 229 (1963), are illustrative of 
this principle. In Cox, a group of 2,000 civil-rights denxonstrators 
conducted a protest march = the Baton Rouge, i , Court House, 
where they sang hymns and listened to a civil rights speech. In 
response to the “muttering and grumbling” of onlooking whites, the 
police dispersed the group and arrested its leader, charg 

with breach of the peace. The Court held that this interference with 
the expression of a political grievance constituted a violation of 
the right of free speech, since there was no evidence that violence 
was actually threatened by the denonstrators or the onlookers, and 
since sufficient police were available to control any disturbance which 
might have occurred. In Edwards, the court reversed a breach of peace 
conviction based on conduct similar to that involved in Cox because 
the protesters had been “convicted upon evidenee which showed no 

more than that che opinions which they were peaceably expressing 


were sufficiently opposed to the view of the majority of the community 


to attract a crowd and necessitate police protection." 372 U.S, at 


237. See also Henry v. City of Rock Will, 376 U.S. 776 (1964). 


Cf. Adderley v. Vlorida, 385 U.S. 39 (1966). 
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stinguished 


the other end of 


lieemen were faced with a crowd which 


s pressing closer around [the 
318). Given these circumstances, the 


rictions on the inflammatory expression 


lard enunciat in Cox and Edwards, the 
is only too obvious that 
Federal Flag desecration statute to restrict 
of a political grievance violated his 
There is absolutely no evidence that appellant's 


a2 eee 


conduct threatene arouse anyone to violence or created a situation 
in which the protection afforde the police was inadequate; in fact, 
so far ast ni t only observers of appellant's con- 
duct were olice thenselves and persons in sympathy with appellant. 

yalysis of the majority in Street v. New York, 394% U.S. 
576 (969) clearly supports Hoffman's position here. In that case, the 
Court carefully avoided passing on the question whether the burning of 
an American flag as a means of protest constitutes expression protected 
by the First Amendment. But, the Court did reverse a conviction under 


18/ 
New York's flag desecration statute on the ground that the defendant 


18/ N.Y. Penal Liaw 1425, subd. 16, par. d (1909). That statute 
made it a misdemcanor “publicly [to] mutilate, defuce, deSile or 
defy, trample upon, or cust contempt upon cither by words or act 


[any flag of the United States]. (Imphasis supplicd). 


may have been punished, not for his act of bu ning the flag, but for 
speech uttered simultuncously therewith. iewed as ase of flag 
desecration by words, "pure specch", the Supreme Court concluded that 
neither the government's interest ; 

proper respect for our national emblem; nor its 

the sensibilities of passers-by who might be shock 

about the American flag; nor its interest in 

arousing others to breach the peace; was such as to justify a conviction 
for the speech uttered simultaneously with the flag 

governmental interests scrutinized by the Supreme Court 


determined to be insufficient to justify circumscribing Street’s rights 


to free expression, are precisely those which would be advanced here to 


justify Hoffman's conviction. However, since flag wearing, 1 

band wearing, is “akin to pure spe * (Tinker v. Des Moines 

Community School District, 393 U.S. at 508), we see no athe 

for concluding that those governmental interests rejected as justifica- 
tion in Street should now be found persuasive here. 


D. The District of Columbia Court of Appeals’ ‘reliance 

on the O'Brien decision, which involved a conviction 

for draft card burning, to support Hoffman's con- 

viction is misplaced. 

The District of Columbia Court of Appeals analyzed this 
ease as one involving a course of conduct in which “speech"™ and “non- 
speech" elements were combined. If that analysis were accepted, 
Noffman's conduct arguably would not be entitled to the full YPirst 
Anendment proteetion accorded pure “speech, but instead to that lesser 
degree of protection extended to “speech mixed with conduct" under 


the principle cumedated in United States v. O'Rivien, supra. 


Assuming, argucnde that the Court of Appeals analysis is 


= Nh) = 
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ssary connection with 


t card); that there was nothing “necessarily 


ohibited conduct 352 U.S. at 375); and that the 


veen public and private destruction" 


n for the purpose of 


On the latter aspect, the Court 


where the statute punished only conduct 


zed government. Id. at 382. 


to cation of the statute, the Court 


en’s course of conduct contained "speech and 


vile assuming that the "speech" 


Yirst Amendment into play, the 


two elements are combined the government may, 
Amendnent, regulate the non-speech element 


government interest; if 


mrelated to the suppression of free 
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uni ty Schoo) District tr 
“direct, 
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to 


Precedom is no greater than is cesser 
interest." Id, at 377. ‘The Court 
important interest, unrelated to 
venting the destruction of druf't 
availability furthers "the smooth 
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system that Congress has established to 
In these circumstances, the Court held 
statute to the “non-speech” element of O'Brien's conduct 
abridge rights guaranteed by the Tirst Amen 
It is perfectly clear that O’Brien is not only distinguish- 
able from the present case, but that the reasoning there employed by 


the Court supports the conclusion that the federal flag desecration 


statute is unconstitutional on its face. The statute involved in 


O'Brien was determined to further an im portant governmental interest 


unrelated to the suppression of expression; the federal flag desecration 


statute furthers no gov ernnenta al interest except suppression of expres- 
20/ ‘ 

sion. In this connection, preventing the destruction of national 

symbols is not an interest unrelated to speech; Congress has itself 


provided for the destruction of the flag in circumstances: deemed ap- 


propriate, 36 U.S.C. § 176(5), and now attempts to prohibit destruction 


mY 


only under circumstances expressive of "co ontempt 
More importantly, there is present in the federal flag 

desecration statute all of the elements the absence of which were 

deemed by the O'Brien Court to save the statute there inv olved from 


unconstitutionality on its face. ‘The conduct YOhibited by the 
S y 


a 
20/ Tt has previously been observed eho the government's interest 
in onde yoand tranguility, and in foster ing. patriotism, are not 
sulfiicic nt, to justify the resulting restrictions on free expres- 
Sion in the present context. 
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“3, the statute does 
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a Court of Appeals interpretation 


Des Moines Independent Commmity 


the statute must be declared un- 


occur in circumstances which 
his is precisely the manner in which 
y conduct statute, 22 D.C. Code 
in Williams v. District of Columbia, 
*.2d (1969). Moreover, 
reading a breach of the peace element into 


Ss. See People v. Von Rosen, 13 Ill. 2d. 68, 


MBEGUOUS AND UNCERTAIN 
UCT PROSCRIBED AND, AS 


ntal to duc process that individuals be 


"informed as to what the State commands or Sorbids.” Limzetta v. 


New Jersey, 306 U.S. 451, 453 (1939). The corollary to that principle 
is that conduct proscribed by a criminal statute must be defined 
specifically so that the person or persons affected remain secure and 


unrestrained in their rights to engage in activities not encompassed 


by the legislation. United States v. Congress of Industrial Organization, 
335 U.S. 106, 141-2 (1948). Moreover, in the area of First Amendment 


rights, the standard of clarity is exceptionally high. "[A] man may 
be the less required to act at his peril here, because the free dis- 
semination of ideas may be the loser” Smith v. California, 361 U.S. 


147, 151 (2959). 


The federal flag desecration ‘statute clearly fails to 


satisfy this high standard. How is one to determine what conduct 
is embraced by the statute's terms "cast eentempt on™ by "mutilating, 
defacing, [or] defiling."? Does the statute seek to punish the 
drum majorette wearing the traditional tncle Sam Costume in a Fourth 
of July parade; or a member of the Harlem Globetrotters’ Basketball 
Team whose jersey contains stars and stripes; or the Washington, D. C. 
alcoholic beverage dealer whose window was decorated with bunting 
containing stars and stripes during Inaugural week; or an ‘individual 
who wears a shirt resembling an American flag toa Congressional 
hearing? : a 

The long and short of it is that the statute embraces 
such conduct as law enforcement officials determine it shall embrace. 
This is because what is contemptuous conduct to one man is highly 


honorable to another.. See Note, Desecration of National Symbols as 


Protected Political Expression, supra. 


But such a statute, which invites selective enforcement, clearly 


denies equal protection (in addition to Luiling for uncertainty) . 


As the Court observed in Cox v. Louisiana, 379 U.S. 536, (1965): 


It is clearly unconstitutional to enable a publieé 

official to determine which expressions of view 

will be permitted and which will not or to engage 

in invidious discrimination among persons or groups 

either by a statute providing a system of broa 

discretionary licensing power or, as in this case, 

the equivalent of such a system by selective enforce- 

ment of an extremely broad prohibitory statute. 

Conclusion 

It seems reasonably clear that appellant's conduct -- which 
did not involve a physical act of dishonor or destruction against the 
flag of the United States and which was not established to be con- 
temptuous -- was not of the type proscribed by 18 U.S.C. § 700. But, 
if. it is determined that the statute does embrace such conduct, it 
must be struck down as an abridgment of freedom of speech guaranteed 
by the First Amendment; and because it denies equal protection and 
fails to satisfy due process standards, 
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